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The Relief From the Operation of the Antitrust 
Laws Provided By Section 5a of the 
Interstate Commerce Act * 


By Lester M. Brinceman t 


Recent litigation raising issues of construction of Section 5a of 
the Interstate Commerce Act has enhanced professional interest in the 
significance of that statute, which authorizes Interstate Commerce 
Commission approval of carrier rate association agreements, and con- 
comitant antitrust relief for association activity in the making and 
carrying-out of the approved agreement. 

The statute was enacted in 1948 after more than five years of 
lobbying, committee hearings and Congressional debate in which its 
proponents insisted that failure to enact a statute providing antitrust 
relief to carrier rate associations would result in mortal injury, at the 
hands of the Justice Department and the courts, to an institution 
essential to the continued operation of an efficient, economically sound, 
privately operated transportation system. Justice Department, and 
Congressional and other opponents, on the other hand, asserted that 
enactment of such a statute as supported by the carriers would destroy 
then existing powers under the antitrust laws to control or eliminate 
the ‘‘system of private government’’ which, they claimed, had car- 
telized the nation’s transportation system through the use of threats 
and acts of economic coercion against uncooperative carriers. 

Congress ultimately enacted Section 5a, over President Truman’s 
veto, to the accompaniment of much oration by the bill’s managers in 
both Houses lauding it as a highly significant piece of transportation 
legislation, carefully calculated to allay the fears of proponents and 
opponents alike. In fact, after a five-year period of gestation the Con- 
gressional mountain had labored—and brought forth a statutory mouse. 

An analysis of the powers of the I. C. C. under Section 5a and 
the scope of antitrust relief resulting from Commission approval of 
agreements submitted to it pursuant to 5a, in light of relevant antitrust 
doctrine as it had developed to 1948, shows that Section 5a added little 
or nothing of significance to the judicially created partial antitrust 
immunity which carrier rate bureaus then enjoyed. 


1. 
The Antitrust Background 


By the 1870’s, railroads in the United States had joined together 
in regional associations for the collective consideration and establish- 
ment of rates, and for joint action on related traffic matters. Although 





ai *Winner of the second award in the 1961 Clyde B. Aitchison Essay Award 
ntest. 

t Mr. Bridgeman is a member of the law firm of Layne, Bridgeman and 
Gottesman. A. B., Syracuse University, 1948, LL.B., Columbia University School 
of Law, 1951. He is a member of the Bar of the District of Columbia. 

1See Western Traffic Association—Agreement, 276 1. C. C. 183 (1949). 
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the Interstate Commerce Act, as enacted in 1887, was designed pri- 
marily to protect the public from predatory activities of railroads, by 
prohibiting pooling arrangements among carriers, and prohibiting 
‘price’ discrimination, rebates, ete., nothing in that statute forbade, 
or authorized, the joint making of rates by competing carriers. 

In 1890, Congress enacted the Sherman Act (15 U. S. C. § 1, 
et seq.) declaring unlawful ‘‘every contract, combination .. . or con- 
spiracy’’ in restraint of interstate trade or commerce (§ 1), as well as 
monopolies and attempts and conspiracies to monopolize (§ 2), and 
providing for both criminal sanctions and for civil liability to the 
Government and private suitors, for violation. 

Among the first cases under the Sherman Act to come before the 
United States Supreme Court were two involving railroad rate associa- 
tions in which the Government, under Sections 1 and 2 of that Act, 
sought dissolution of the associations, and injunction against future 
entry by members into similar arrangements, United States v. Trans- 
Missouri Freight Association, 166 U. S. 291 (1897); United States v. 
Joint Traffic Association, 171 U. S. 505 (1898). The Court held, in 
both cases, that where a rate association agreement provided for collu- 
sion, by competing carriers, in the making of rates, and provided means 
for concerted coercive action by the parties to preclude effective in- 
dependent rate action by dissident members, such an agreement was 
subject to Government prosecution as violative of Sherman Act prohibi- 
tions. In both cases, the Court’s majority, in opinions by Mr. Justice 
Peckham, overrode the basic arguments of the associations and their 
railroad members: 1. That the Sherman Act was inconsistent with the 
almost contemporaneous Interstate Commerce Act, which established 
railroads as a special class subject to separate legislation and regula- 
tion, and the Sherman Act must be read as implicitly exempting rail- 
roads from its sweep; 2. That the agreements in question had been filed 
with the I. C. C. as required by the Interstate Commerce Act, which 
prohibited the establishment of unreasonable rates, and that the rates 
quoted pursuant to those agreements must therefore be held reasonable, 
and 3. That the cooperation of competing carriers in ratemaking is 
essential to the maintenance of a solvent and efficient transportation 
system and, absent agreements such as those involved, there would re- 
sult rate wars and fluctuations that would seriously injure the financial 
position of railroads, and hence, the public interest in a sound trans- 
portation system. 

Basic to the entire argument was the theme that the combination, 
if a restraint, was a reasonable one, and that the prohibitions of the 
Sherman Act extended only to unreasonable restraints. While the 
majority held that the Sherman Act made no distinction between 
‘‘reasonable’’ and ‘‘unreasonable’’ restraints, there were four dis- 
senters in both cases who took issue with that view, and argued, in 
opinions by Mr. Justice White, that the challenged agreement and the 
defendants’ activities thereunder could not be held unreasonably to 
restrain trade or commerce, particularly when considered in light of 
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the Interstate Commerce Act which they construed as implicitly au- 
thorizing such agreements. 

Mr. Justice Peckham’s construction of the Sherman Act as con- 
demning all restraints, however, disappeared from the law almost as 
soon as he disappeared from the bench. By 1911 (then Chief) Justice 
White had succeeded in displacing that view with the ‘‘rule of reason.’ 

The reassurances which rate bureaus and their members may have 
derived from that change in the law were shortly reinforced by the 
Clayton Act of 1914 which, by § 16, 15 U. 8S. C. § 26, barred private 
plaintiffs from obtaining injunctive relief against common carriers with 
respect to any matter subject to I. C. C. jurisdiction, and by the later 
(1922) decision of the Supreme Court in Keogh v. Chicago & N. W. Ry. 
Co., 260 U. S. 156. In that case a shipper sought treble damages based 
upon the claim that defendants’ rail rates, previously approved by the 
I. C. C., were higher than they would have been but for the asserted 
agreement among the competing carrier defendants to maintain a uni- 
formly high rate. 

The Supreme Court held there that where such a ratefixing con- 
spiracy is charged, the legal right of a shipper to damages is measured 
by the filed tariff rate which is by law (and I. C. C. action in this in- 
stance) the legal rate; and that rate may not be varied by the contract or 
tort of the carrier, but only by an Interstate Commerce Commission 
decision that it is unreasonable. Since the Commission has exclusive 
primary jurisdiction to make that determination, the shipper’s appro- 
priate remedy is by action for reparation under the Interstate Com- 
merce Act, rather than by Sherman Act suit. The Court recognized, 
however, that a combination of carriers to fix even reasonable and non- 
discriminatory rates may nevertheless be illegal under the Sherman Act, 
and subject to Government criminal, or civil injunction, action.* 

The Clayton Act and the Keogh decision thus created an area of 
carrier security from private antitrust action most clearly denied to un- 
regulated business by the Court’s later decision in Umted States v. 
Trenton Potteries, 273 U. S. 392 (1927) which sharply curtailed the 
effect of the ‘‘rule of reason’’ by creation of the concept of ‘‘per se’’ 
violation. The Court held in that case that a conspiracy to fix prices, 
coupled with the power to do so, is per se unreasonable regardless of 
the claimed reasonableness at any given time, of the prices so fixed. The 
Court said, in part: 


. . . The power to fix prices, whether reasonably exercised or 
not, involves power to control the market and to fix arbitrary and 
unreasonable prices. ... Agreements which create such potential 
power may well be held to be unreasonable or unlawful restraints, 
without the necessity of minute inquiry whether a particular price 
is reasonable or unreasonable as fixed. ... Moreover, in the absence 
of express legislation requiring it, we should hesitate to adopt a con- 
struction making the difference between legal and illegal conduct 


2 Standard Oil v. United States, 221 U.S. 1 (1911). 
8 Clayton Act, § 16, p. 4, supra, does not bar Government injunction suits. 
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. .. depend upon so uncertain a test as whether prices are reason- 
able—a determination which can be satisfactorily made only after a 
complete survey of our economic organization and a choice between 
rival philosophies. .. . 

—273 U. S. 392, 397-8 [Emphasis added] 


Until the opening of World War II, the rate bureaus of carriers sub- 
ject to I. C. C. regulation survived untainted by judicial finding of anti- 
trust liability ; protected in varying degrees by the Clayton Act, Keogh, 
the miniscule budget of the Antitrust Division* and, in the last 10 
years preceding the War by the general depression-born governmental 
tolerance of pricefixing combinations.® 

But with the advent of World War II, the position of the railroad 
rate bureaus and their motor- and water-carrier counterparts began to 
change radically vis-a-vis antitrust enforcement. 

In October 1939, the Government filed a civil action, ultimately 
terminated by a 1941 consent decree, against the Association of Ameri- 
can Railroads and certain members to enjoin the alleged combination of 
defendants to limit the railroads’ freedom of action in establishment of 
through routes, joint rates and related practices, United States v. 
American Association of Railroads, et al., 1940-1943 C. C. H. Trade 
Cases 56, 143 (C. A. No. 4551, D. C., D. C.) In 1942, the Antitrust 
Division began presentation of evidence to a Chicago grand jury con- 
cerning the allegedly anticompetitive activities of certain railroads and 
motor carriers, carried on through their rate associations. No indict- 
ment was ever handed down. 

During the pendency of the Chicago proceeding, the military and 
the Office of Defense Transportation were prevailed upon to seek, and 
they ultimately obtained, from the War Production Board a certification 
to the Attorney General, pursuant to § 12 of the Small Business Mob- 
ilization Act, 50 App. U. S. C. § 1112, that carrier rate conferences were 
of sufficient importance to the prosecution of the war to warrant a 
temporary grant of relief from antitrust prosecution for their joint 
ratemaking activities. This certification, known as Certificate 44, issued 
in March, 1943, and remained in effect until early 1946.6 Almost 
simultaneously with that action, carriers sought a more permanent, 
legislative immunity through the introduction of a bill, S. 942, 78th 
Congress, the forerunner of the bill ultimately enacted into § 5a. 

In June, 1944, the State of Georgia filed a motion in the United 
States Supreme Court, for leave to file an original complaint against 
some 20 eastern and southern railroads, charging a Sherman Act con- 
spiracy to fix noncompetitive freight rates for transportation to and 
from Georgia, through the medium of various rate bureaus, with the 
purpose and effect of discriminating in favor of northern ports and 





4 House Doc. No. 240, 85th Cong., Ist Session, Congress And The Monopoly 
Problem; Fifty-six Years of Antitrust Development, 1900-1956, pp. 657, 659. 
5See National Industrial Recovery Act, 48 Stat. 195; Emergency Railroad 
Cao etatign Act, 48 Stat. 211; Appalachian Coals, Inc. v. United States, 288 
' 6See 8 F. R. 3804; 10 F. R. 13747; 11 F. R. 1361, 5128, 7621. 
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shippers, and against the ports and shippers of Georgia, and of coercing 
those individual roads which desired to set nondiscriminatory rates 80: 
that such rates were not effectuated. The complaint alleged that, as a. 
result, Georgia’s economic development had been arrested and injured, 
for which damages and injunctive relief were sought. The Supreme 
Court, in granting Georgia’s motion, held, inter alia, Georgia v. Pennsyl- 
vania Railroad, et al., 324 U. S. 489 (1945), that the Keogh case barred 
an award of damages to Georgia, but that the complaint stated a cause 
of action for injunction. It held § 16 of the Clayton Act no bar to that 
relief since Georgia was seeking to enjoin not continued effectuation 
of the involved rates, but the continuation of the ratefixing conspiracy 
charged. The Court endorsed the Keogh analysis that a lawful rate may, 
nevertheless, be the product of an unlawful conspiracy which the 
I. C. C. lacks jurisdiction to prevent. It said that the carriers’ ad- 
mitted right to fix joint through rates does not 


[clothe] with legality a conspiracy to discriminate . . . to use 
coercion in the fixing of rates or to put in the hands of a combina- 
tion of carriers a veto power over rates proposed by a single 
carrier. 

—324 U. 8. 439, 458. 


The Court discarded defendants’ claim that they were immunized 
from prosecution by Certificate 44, pointing out that that instrument 


does not sanction the use of coercion. It does not authorize any 
combination to discriminate against a region in the establishment 
of rates. Moreover, legal means may be employed for an illegal 
end. - 


—324 U. 8. 489, 459, fn. 7. 


In 1944, almost simultaneously with the filing of the Georgia com- 
plaint the Government filed a civil action in the District Court in 
Lincoln, Nebraska, against the American Association of Railroads, the 
Western Association of Railway Executives, western railroads, and cer- 
tain others, to enjoin their allegedly coercive combination, violative of 
§§ 1 and 2 of the Sherman Act, for prevention of rate reductions, pre- 
vention of service improvements by individual railroads and for pre- 
vention of the development of competing forms of transportation. Thus, 
unlike Georgia, the charge here encompassed other than rate matters. 

Defendants moved, inter alia, to dismiss the complaint for failure 
to state a cause of action, and in the alternative to strike those portions 
adverting to defendants’ utilization of rate bureaus to further the pur- 
poses of the conspiracy charged, relying principally upon the asserted 
immunity granted by Certificate 44. The District Court denied the 
motion in an extensive opinion, United States v. American Association 
of Railroads, et al., 4 F. R. D. 510 (D. Nebr., Lincoln Div., 1945), citing 
the recently decided Georgia case. 
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With the Georgia and Lincoln decisions, carrier legislative activity 
intensified, strongly supported by shipper groups and the I. C. C.” 

As the law then stood, in the absence of any immunizing statute, 
carriers were effectively immune from private or Government antitrust 
suit based upon the mere concerted fixing of rates. The broadest con- 
ceivable immunizing statute could add to that pre-existing partial im- 
munity only 1) the elimination of the mere existence of collusive rate- 
making as evidence of the existence of a conspiracy not then protected 
by case law, and 2) relief from suit for collusive activity in addition to 
mere ratefixing, such as that alleged in the Georgia and Lincoln cases. 

The terms, the legislative history, and judicial constructions, of 
§ 5a indicate that the broad substantive immunity outlined in 2), 
above, was not granted by that statute. 


i. 
The Limited Scope of Agreements Subject to 5a Approval 


Subsection (3) of § 5a requires each ‘‘conference, bureau, commit- 
tee or other organization established or continued’’ pursuant to an 
approved agreement to maintain such records as may be prescribed by 
the Commission. The clear implication of this subsection is that ap- 
proval is contemplated only of agreements creating or continuing 
formally established, recordkeeping organizations as media for joint con- 
sideration of rate matters. 

Subsection (2) describes the subject matter of approvable agree- 
ments as those ‘‘relating to rates, fares, classifications, divisions, allow- 
ances, or charges ... or rules . . . pertaining thereto, or procedures 
for the joint consideration, initiation or establishment thereof. .. .’’ 
Subsection (6) prohibits approval of any agreement ‘‘ which establishes 
a procedure for the determination of any matter through joint con- 
sideration’’ (Emphasis added), unless the Commission finds that the 
agreement accords ‘‘to each party the free and unrestrained right to 
take independent action’’ either before or after action by the organiza- 
tion established by the agreement. 

It is apparent that the only agreements to which the statute refers 
are not agreements with respect to specific rates, classifications, ete., but 
rather agreements which prescribe the terms and conditions generally, 
under which any specific rates or other action will be discussed by the 
parties, the geographic and subject matter scope of rate and other 
action to be discussed, and the procedures for ‘‘joint consideration, 
initiation, or establishment’’ of rates, ete. The Congressional sponsors 
of the Act, and the Chairmen of the responsible committees, took the 
position that approvable agreements were to be restricted to the forms 
of carrier collaboration and not to the proposed action resulting from 
such collaboration. It was plainly contemplated that all proposed action 
resulting from collaboration carried on pursuant to agreements could 





7 Hearings Before the Committee on Interstate Commerce United States Senate 
Seventy-Ninth Congress, 2nd Sess. on H. R. 2536, March 20, et seq., 1946 (herein- 
after “1946 Hearings”). 
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not be effectuated without prior Commission scrutiny under its existing 
power to control rates; see, e. g., statements of Representatives Bul- 
winkle and Wolverton, 94 Cong. Ree. 5629, 5769, 5770-71, A-4033, 
-4111, -4126, -4219-22; and Senator Reed, 94 Cong. Rec. 6642; H. R. 
Rep. 1100, 80th Cong., 1st Sess., p. 12; Atchison, T. & 8S. F. Ry. Co. v. 
Aircoach Transport Association, 253 F. 2nd 877, 882 (App. D. C., 1958). 

Congress left in an ambiguous position reduced rates and fares 
under Section 22 of the Interstate Commerce Act which, although 
plainly ‘‘rates’’ and ‘‘fares,’’ were not in any real sense subject to 
I. C. C. control. That ambiguity was not ultimately resolved until the 
1957 enactment of Public Law 85-246 which established that, as to post- 
enactment § 22 quotations at least, matters relating to such fares and 
charges were an appropriate subject for inclusion in 5a agreements; ef. 
Aircoach, 253 F. 2nd 877, 883. There are certain other subjects of a 
borderline nature which, a fair reading of the statute and its history 
suggest, may not appropriately be included in 5a agreements: pro- 
visions respecting time schedules, interchange of facilities and settle- 
ment of claims, which might conceivably be deemed ‘‘related to rates’’ 
were expressly stated by the sponsors to be outside the scope of the 
statute, see, e. g., 94 Cong. Ree. 6820. 

The statute itself, by its terms, excludes certain matters; i. e., 
agreements among carriers of different ‘‘classes,’’ as that term is defined 
in subsection (4), except where limited to matters relating to ‘‘trans- 
portation under joint rates or over through routes’’; agreements ‘‘ with 
respect to’’ matters subject to § 5 of the Interstate Commerce Act. 

In view of the history of 5a, there is no basis for assuming that 
the limitation of subsection (4), respecting approval of agreements 
among carriers of different classes, to matters relating to joint rates and 
through routes negatively implies that carriers of a single class may 
properly include provisions for collusion among competing carriers in 
making rates that each will charge for transportation limited to its own 
lines. The basic justification for enactment of 5a was the generally 
accepted proposition that joint action among competing carriers was a 
necessity where joint rates were to be established by a carrier network 
so complex that carriers were, to some degree, frequently both connect- 
ing and competing; see, e. g., 94 Cong. Rec. 6820. 

Absent the opportunity for competition between connecting car- 
riers, the mere fixing of joint through rates could not establish an anti- 
trust law violation; and in the absence of opportunity for connection 
between competing carriers, with respect to particular rates, collusion 
could not have been justified in Reed-Bulwinkle hearing on any basis. 

Subsection (4)’s limitation must be read to mean no more than 
that agreements between different classes must provide that joint dis- 
cussion will be undertaken solely where the subject of discussion is joint 
rates or through routes participated in by members of both classes; and 
they may not permit, for example, motor carriers to participate in 
deliberations with railroads where the topie of such deliberations is 
restricted to joint rates, or transportation over through routes involving 
railroads only. 
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Hl. 
Procedural Powers and Duties of the I. C. C. Under Section 5a 
A. The Grant and Denial of Approval 


Section 5a provides merely that any carrier may apply for approval 
of an agreement. The submission of agreements is a matter for carrier 
initiative. The Commission is granted no power to compel submission 
for approval, and no sanction may be imposed by the Commission for 
failure to submit. However, a previously effective agreement, later 
submitted and approved, may not receive retroactive approval; see sub- 
sections (2), (9), (10). 

The Commission’s duty in considering agreements, although couch- 
ed in minatory terms, is in fact broadly discretionary. Subsection (2) 
provides that it ‘‘shall’’ approve agreements complying with the re- 
quirements outlined in II, above, under such terms and conditions as it 
may prescribe, subject only to its finding ‘‘that by reason of further- 
ance of the national transportation policy’’ the antitrust relief provided 
in subsection (9) should be granted. That policy is sufficiently general 
in its language to accord the Commission wide latitude in granting or 
denying approval so long as its determination is accompanied by the 
requisite conclusory finding. However, since the enactment of 5a was 
based on the supposition that rate bureaus were a necessary part of the 
transportation system, there is built into the legislation, and available 
to the Commission, the assumption that, absent some substantial counter- 
boss factor, approval will ‘‘further’’ the National Transportation 

olicy. 

The Commission’s function under 5a is limited to consideration 
of agreements submitted, and not to possible action to be taken there- 
under. Common sense suggests, and Commission experience bears out, 
the conclusion that 5a agreements would not normally contain pro- 
visions which show on their face impediments to the furtherance of the 
national transportation. The sole apparent exception possible is the 
agreement which may deny the right of independent action to carrier 
parties. But since this situation is otherwise specifically proscribed by 
subsection (6), it may be dealt with apart from National Transporta- 
tion Policy considerations, as such. 

The question whether the right of independent action is preserved 
has, in fact, been the dominant consideration in substantially all agree- 
ments presented for approval. The continuing bone of contention be- 
tween the Commission and the Justice Department in that area has 
been the question of inclusion in agreements of provisions for litigation 
by associations against their own independently acting members in rate 
actions before the Commission. The Department argues that such provi- 
sions limit the right of independent action; that the Commission should 
condition approval of agreements upon inclusion of a provision express- 
ly disavowing association power to take such action. 

The Commission takes the position that agreement provisions for 
antimember litigation by rate bureaus do not infringe freedom of 
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action; that they should be stricken, apparently as beyond the scope 
of Commission consideration under 5a; and, since other parts of the 
Interstate Commerce Act permit the filing of complaints respecting 
rates by ‘‘any person,’’ that it may not properly forbid such action as 
a condition of approval; see, e. g., 11 Fed. Carr. Cas. 133,475, 33,476 
(1955). 

Certainly the threat of attack by the association, acting as a group 
against a member disposed to take independent action, has all the ear- 
marks of a deterrent to such action. In stating its grounds for refusing 
to condition approval on prohibition of such group action, the Com- 
mission misapprehends the scope of its power under 5a. That section 
is not intended to empower the Commission to compel compliance with 
the conditions of its approval. The Commission’s function is merely to 
inform applicant carriers of the conditions upon which the statutory 
antitrust relief may be obtained. It is clearly entitled to say, in effect, 
‘‘If you voluntarily seek antitrust relief under 5a, you must comply 
with the conditions under which that relief will be granted, or forego 
the statutory relief.’’ And if a bureau, under an approved agreement 
conditioned against antimember litigation, should thereafter engage in 
such litigation, the Commission could not prohibit such activity, could 
impose no sanction, and could not, as it apparently supposes, prevent 
such a bureau’s participation in rate proceedings. 


B. Modification and Revocation of Approval 


Subsection (7) authorizes the Commission to investigate and deter- 
mine whether any previously approved agreement fails to conform to 
the standards of the preceding subsections, or whether any previously 
imposed conditions are unnecessary, and to terminate or modify its 
prior approval in accordance with its determination. The standards for 
such determinations are no different from those set for initial considera- 
tion of agreements. 

It should be clear here, too, that the Commission’s jurisdiction is 
limited to determining whether ‘‘any agreement’’ fails to conform to 
statutory standards and previously set conditions. It is granted no 
power to revoke or modify because of its distaste for any acts engaged 
in pursuant to previously approved agreements. 


C. “Antitrust” Jurisdiction Under 5a 


Section 5a grants no antitrust jurisdiction, as such, to the Com- 
mission. The antitrust relief provided in Section 5a(9) is merely 
descriptive of the result following upon Commission approval of agree- 
ments pursuant to 5a(2). The Commission is not thereby granted any 
power to determine whether any agreements, or any acts carried out 
pursuant to any agreement, do or do not constitute violations of anti- 
trust law. Accordingly, it has, quite properly, refused to decide ques- 
tions as to the scope of antitrust relief granted by a prior approval, 
even in the face of clear judicial invitation for decision; Petition of 
Household Goods Carriers, No. 32154, May 9, Aug. 21, 1957; Petition 
for Declaratory Order—Military Passengers, No. 32415, Jan. 21, 1959. 
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The Commission is, after all, charged principally with day-to-day 
administration of a statute basically antithetical to the antitrust laws. 
Considerations of human limitations, as well as statutory construction, 
suggest that no antitrust jurisdiction in the Commission should be 
assumed except in light of the clearest Congressional directive.® 

Although 5a grants the Commission no authority to decide the ex- 
tent of antitrust relief resulting from its approval of agreements, or to 
decide any issues of antitrust liability, it does plainly impose the 
affirmative duty on the Commission, by subsections (2) and (7) to weigh 
the possible undesirability of authorizing statutory antitrust relief 
against the positive goal of furthering the National Transportation 
Policy; see H. R. 1100, 80th Cong., 1st Sess., p. 13. 

In so far as Luckenbach Steamship Co. v. United States, et al., 179 
F. Supp. 605 (D. Del., 1959) may be interpreted as holding the Com- 
mission to have an antitrust jurisdiction wnder § 5a, it is patently un- 
sound. The Supreme Court’s per curiam affirmance of dismissal of the 
antitrust aspect of that case (364 U. S. 280 (1960)) may not be taken 
as subscribing to the District Court’s opinion in any sense. It is no 
more than approval of the judgment, as distinguished from the ratio 
decidendi. Aspects of pending antitrust cases may unquestionably be 
considered by the I. C. C., but solely for the making of factual 
determinations in areas of its special competence (e. g., the precise 
scope of the approval given a particular 5a agreement), and not for 
findings respecting liability under the antitrust laws; Atlantic Coast 
Line v. Riss, 267 F. 2nd 657 (App. D. C., 1958); Riss v. American 
Association of Railroads, 170 F. Supp. 354, 367 (D. C., D. C., 1959) 
motion for leave to file pet. for cert. den., 361 U. S. 804 (1959); 
Atchison, T. & 8. F. Ry. Co. v. Aircoach, supra. But there is no 
rational basis for assuming that courts are not competent initially to 
determine whether given facts (found by courts, or the I. C. C.) 
establish, as a matter of law, antitrust violations beyond the permissible 
scope of 5a approval. 

It may be, of course, that the Commission, in determining the 
reasonableness of rates made by carriers parties to 5a agreements, may 
take into consideration the intent and effect of such rates in consider- 
ing the impact of the National Transportation Policy against ‘‘unfair 
or destructive competitive practices,’’ and that it may, in that connec- 
tion, treat Federal antitrust policy as a relevant factor in its deter- 
mination; see, e. g., Report of the Examiner in Guaranteed Rates, 
I & § 7151 (Aug. 5, 1960). But this would be a determination made 


pursuant to a jurisdiction entirely apart from any granted by 
Section 5a. 





8 This is apparently the Commission’s position; see Orders on Petition of 
A Der Ahe Van Lines and Petition of Arrow Transportation Company, Feb. 21, 
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IV. 
The Relief Resulting from Commission Approval 


The antitrust relief provided in § 5a(9) can be no broader than 
the precise scope of the approval granted pursuant to subsection (2). 
Although subsection (9) provides for relief for parties to approved 
agreements, ‘‘and other persons,’’ that loose phrase may reasonably be 
interpreted only to mean officers, employees and agents of parties to 
approved agreements, or of associations created by them. Immunity 
clearly would not extend to carriers (or associated ‘‘other persons’’) 
parties to an approved agreement with respect to activities not encom- 
passed in the approval; nor would it extend to activities carried out in 
conformity with agreements approved by the Commission, if it appeared, 
on later judicial scrutiny, that the Commission’s approval, as a matter 
of law, could not validly extend to the provisions relied on, see Aircoach, 
supra. 

Aircoach considered the question whether 5a relief could properly 
extend to the joint making of § 22 rates by competing carriers. Having 
found the legislative history of 5a ‘‘ambiguous’’ in that area, the court 
proceeded to ‘‘resolve’’ the ambiguity by holding, ambiguously, that 
‘not all’’ such rates are excluded from approval and relief while fail- 
ing to define the content of ‘‘not all.’’ The question is now moot as 
a practical matter, as a result of legislation arising out of that case, in 
1957 since, with the running of the applicable statutes of limitations on 
acts prior to 1957, no cause of action may be brought for what may 
have been per se violations in the collusive quotation of § 22 rates. 

The § 22 situation is now, in a sense, the reverse of Keogh, in that 
no immunity attaches to § 22 rates as such, which are still not normally 
subject to Interstate Commerce Commission control, but since the 
‘‘eonspiracy’’ which produces such rates is immunized, the results are, 
as well; Maryland & Virginia Milk Producers Association v. United 
States, 362 U. 8. 453 (1960). 

Unlike the Commission’s jurisdiction to approve or disapprove, 
which runs only to agreements, the antitrust relief provided by sub- 
section (9) extends ‘‘to the making of such agreements, and .. . to 
[its] carrying out .. . in conformity with’’ Commission approval. 

Under the broadest view of the Commission’s power of approval 
and resulting antitrust relief, however, it is now clear that that relief is 
limited to immunity from prosecution based solely on the existence of 
the procedural fact of collusion among competing carriers parties to an 
approved agreement. But the rule of Georgia, where intercarrier 
coercion is involved, is expressly carried over into subsection (6); and 
it has been read into the statute by judicial interpretation, even where 
approved procedures are scrupulously adhered to, where the carrier 
parties utilize such approved procedures for predatory purposes, i. e., 
elimination of competition or monopolization. Similarly, the use of 
approved procedures by carriers to effectuate rates as a part, and in 
furtherance, of a broader conspiracy involving nonrate matters with 
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predatory intent, destroys the immunity otherwise existing. And any 
such activities would lay the offending carriers open not only to civil 
and criminal action by the United States, but to private treble damage 
actions as well. Although private suitors could not obtain damages 
measured by existing versus lower theoretically possible tariff rates, 
there is no legal bar to injunction against continuation of such a con- 
spiracy, nor to recovery of damages, where damages are not sought to 
be measured by criteria subject to Commission jurisdiction and effec- 
tively immunized by Commission findings of ‘‘reasonableness.’’ These 
are the inferences clearly to be drawn from the relevant judicial deci- 
sions since the enactment of 5a (see the Aircoach and various Riss cases, 
supra) which treat 5a no differently from the wartime treatment of 
Certificate 44; and see Maryland & Virginia Milk Producers, supra. 

Their teaching is that the statute did little or nothing to expand 
the judicially created partial immunity existing prior to its enactment 
as established and limited by Trans-Missiouri, Joint Traffic Association, 
Keogh, and the Georgia and Lincoln cases. 

Thus, aside from a later legislative resolution of the ‘‘ambiguity’’ 
respecting the status of agreement provisions covering § 22 activities, 
and aside from reducing or nullifying the probative value, in establish- 
ing antitrust conspiracies, of evidence of the mere existence and opera- 
tion of rate associations, 5a has provided carriers with nothing but a 
possible delusion of a new security from antitrust prosecution, and a 
scarecrow to frighten judges in antitrust suits. To the Commission, the 
statute has awarded little more of substance than the job of stuffing 
those strawmen for the carriers who feel their need. 




















“Regulation in Transition: Relations Between the 
Commission and the Other Branches of 
Government” 


A Panel Discussion 


The Association of Interstate Commerce Commission Practitioners, 
in its 32nd Annual Meeting at Denver, Colorado, presented during its 
second business session, Thursday afternoon, May 25, 1961, a panel 
discussion entitled ‘‘Regulation in Transition: Relations Between the 
Commission and the Other Branches of Government.”’ 

Group Leader for the discussion was Honorable Clyde E. Herring, 
Member, Interstate Commerce Commission. Panelists were Robert D. 
Brooks, General Solicitor, New York Central System, New York, New 
York; Robert W. Lishman, Attorney, Washington, D. C., Former Chief 
Counsel, Special Subcommittee on Legislative Oversight, House Com- 
mittee on Interstate and Foreign Commerce; and Robert W. Ginnane, 
General Counsel, Interstate Commerce Commission, Washington, D. C. 

Commissioner Clyde E. Herring, Group Leader: Ladies and gentle- 
men, this morning we heard from our Vice Chairman on some of the 
transitional changes that are taking place at the Commission these days, 
and so, it is no more than fitting that the transition of the relationship 
of the Commission with the Executive, the Legislative, and the Judicial 
branches of our government be given considerable thought at this time. 

I might point out that the offices of the Interstate Commerce Com- 
mission in Washington are located at 12th and Constitution Avenue. 
Now this is ‘in effect symbolic, because a few blocks to the west lies the 
White House and the executive offices of the President, and a few blocks 
over to the east is located the Capitol and the Houses of Congress. The 
Commission is in the middle. 

In fact, sometimes the I. C. C. could unhappily be likened to the 
sparrow that got caught in the badminton game. 

But, today’s topic brings in a third party, the courts, and their 
relationship to the Commission, and thus my analogic reference to the 
sparrow is spoiled. 

Today, you and I are fortunate to enjoy the expert and articulate 
panelists who have been chosen to expound on the relations of the Com- 
mission with the Executive, the Congress and the courts. It was only 
three days ago that it was ascribed to Dean James M. Landis the state- 
ment that the I. C. C. is an independent body with the power to make its 
own decisions without interference from anyone. 

Now, does this imply a complete autonomy, and indifference to 
relative concerns and policies and procedures? 

If this be so, why then are we met today? But, on the other hand, 
if the mere mention of, or the acknowledgment of, the existence of rela- 
tions between the I. C. C. and the President and Congress and the 
courts, if that conjures up an insidious picture of domination by the 
Executive or subservience to the keeper of the purse or a dangerous 


— a 
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undermining of our constitutional, judicial heritages, if it does that, it is 
well that we are met for a little bit of intelligent discourse and con- 
structive inquiry. 

Each of your panelists is going to present his views on his allotted 
subject. May I urge that possibly you take notes from the discourse 
of each gentleman and, at the conclusion of all three presentations, the 
entire subject may then be thrown open for your participation. 

First, the ‘‘ Relations Between the Commission and the Executive’’ 
will be explored capably by Robert D. Brooks, the General Solicitor in 
charge of the law work for the New York Central. Mr. Brooks is a 
graduate of Princeton University and Harvard Law School. 

Mr. Brooks. 


THE COMMISSION AND THE EXECUTIVE 
By Rosert D. Brooxs, Panelist 
General Solicitor, New York Central System 


I am certain that most of us, given time, could easily write a book 
on this subject. Such a book, consciously or unconsciously, would 
reflect both the political and economic predilections of the author. I 
ean avoid a book through the device of opening pragmatic assertions, 
but I confess I find predilections unavoidable and I ask your indul- 
gence. 

Our Federal Constitution was based upon two prime structural 
principles—dual federalism and the separation of powers. Both of 
these principles have eroded badly, and, as a part of this Constitutional 
phenomenon, the executive power has been aggrandized at the expense of 
the other two powers. American Constitutional law and theory have 
sanctioned such aggrandizement for a number of reasons. Those per- 
tinent for this discussion are (1) acceptance by a vacillating majority 
of the American people of the idea that government should be an active 
reformist force dominating the economy, instead of the Constitution- 
conceived protector of the established order; (2) the existence, since 
World War I, of real, imagined, or created national emergencies which 
have been used by expansive Presidents as excuses for executive actions 
that have preempted Constitutional procedures. Crisis (involving 
either or both the nation’s security and economic stability) has thus 
become a politically acceptable excuse for executive aggrandizement. 
(3) The Presidency has become an increasingly personalized office and, 
as the recognized leader of the majority political party, the Executive 
has been able to project itself with increasing success into the legisla- 
tive process; and (4) the Court-sanctioned breakdown of the doctrine 
of delegata potestas non potest delegari! has resulted in Congress 





1 The maxim of agency “Delegata potestas non potest delegari” was borrowed 

A John Locke and formulated as a dogma of political science. Locke, Second 
reatise on Government, Chapter XI, § 141 (1691). Chief Justice Taft provides 
both an explanation of the origin and the limitations of this idea as a postulate 


of constitutional law in his learned opinion in Hampton, Jr. & Co. v. U. S., 276 
U. S. 394, 405, 406 
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specifically conferring upon the President increasingly broad adminis- 
trative functions. 

Some observers of our Constitutional system are concerned about 
this trend, because our hit-or-miss party convention system for nomina- 
ting a President affords no security against selection of a President will- 
ing to wield a dangerously personalized, Constitutionally-invested war 
authority ? and executive power derived from the mandate that ‘‘he 
shall take care that the Laws be faithfully executed.’ 

There are, however, two developments that mitigate undue alarm. 
Some recent Presidents have sought to institutionalize the Presidency 
through the Executive Office of the President and the White House 
Office. Kitchen Cabinets were known as far back as President Jackson, 
but they are a far ery from the Executive Office contemplated by the 
Reorganization Act of 19394 and exploited by President Eisenhower. 
The worth of these offices was fully demonstrated in the hour of Presi- 
dent Eisenhower’s critical illness when government functioned without 
undue impediment, although this emergency function was a beneficent 
byproduct of a system designed to alleviate the President’s crushing 
workload. 

The second, and far more venerable restraint upon the growth of 
executive power, was the independent administrative commission 
created by Congress and vested with specifically defined quasi-legislative 
and quasi-judicial authority. Such a Commission was found by the 
United States Supreme Court to be: 


. .. an adminstrative body created by Congress to carry into 
effect legislative policies embodied in the statute in accordance with 
the legislative standard therein prescribed, and to perform other 
specified duties as a legislative or as a judicial aid. Such a body 
cannot in any proper sense be characterized as an arm or an eye 
of the executive. Its duties are performed without executive leave 
and, in the contemplation of the statute, must be free from execu- 
tive control. ...To the extent that it exercises any executive func- 
tion—as distinguished from executive power in the constitutional 
sense—it does so in the discharge and effectuation of its quasi- 
legislative or quasi-judicial powers, or as an agency of the legisla- 
tive or judicial departments of the government. [Emphasis 
supplied. ]5 


Although the Court in an earlier decision in Myers v. United 
States ® found that an officer in the executive department was subject 
to the exclusive and illimitable power of removal by the Chief Execu- 
tive, the Court in the Humphrey’s opinion limited the reach of the 
Myers decision to ‘‘purely executive officers’? when the government 





2 Article II, Section 2. 

8 Article II, Section 3. 

453 Stat. 561. f 

5 Humpbrey’s Executor v. United States (1934) 295 U. S. 602 at 628. 
6272 U. S. 52 (1927). 
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sought to justify its application to a Federal Trade Commissioner. As 
stated by Mr. Justice Sutherland: 


. It [the Myers decision] goes no farther ;—much less does 
it include an officer who occupies no place in the executive depart- 
ment and who exercises no part of the executive power vested by 
the Constitution in the President. [Emphasis supplied.] p. 628 


Presumably the regulatory commissions were considered by the 
Court to reside in the legislative branch of the government.? Pro- 
fessor Corwin finds that Justice Sutherland’s reasoning on this point 
is not persuasive and expresses the view that, like Mahomet’s coffin, 
suspended ’twixt Heaven and Earth, a commissioner is left in a similar 
position between the legislative and executive branches of the govern- 
ment.® 

I suggest that the critics have misconceived the real thrust of the 
Humphrey’s decision. Commissioner Humphrey had been removed by 
President Roosevelt, not for any of the statutory reasons (‘‘inefficiency, 
neglect of duty, or malfeasance in office’’) but, as explained by the 
President in his letter to the Commissioner: 


You will, I know, realize that I do not feel that your mind and 
my mind go along together on either the policies or the administer- 
ing of the Federal Trade Commission, and, frankly, I think it is 
best for the people of this country that I should have a full con- 
fidence. 


In holding that the President’s power of removal did not extend 
to a disagreement between minds and was limited to the causes specified 
in the statute, the Court held that Congress may create bodies such as 
the Interstate Commerce Commission and specify the degree of free- 
dom from Presidential control it shall enjoy; that such power of limita- 
tion upon the Presidential power and such delegation of legislative 
authority to an independent commission is consistent with the Con- 
stitution. 

But how far does the Court’s ‘‘ Declaration of Independence’’ in 
the Humphrey’s case protect the Commission from Presidential power 
and influence? 

The President, as a law interpreter, has not been excluded from 
exercising what may be, at times, a practical veto over the interpreta- 
tion of the laws which the Commission administers. Suits against 
orders of the Commission must be brought against the United States,?° 
and the Attorney General, a member of the executive cabinet, is de- 


7 Professor Cushman records an anecdote found in a colloquy between Mr. James 
. Ryan on oral argument in /sbrandtsen-Moller Co., Inc. v. United States, 300 

u). 5. 39 (1937) and Mr. justice Sutherland, which seems to indicate that the learned 
Justice at that time found it difficult to believe that regulatory commissioners were 
in the legislative branch of the government. Robert E. Cushman, The Independent 
Regulatory Commissions, Oxford University Press, 1941, pp. 44 447-48. 

8 Edward S. Corwin, The President, New York University Press, 1957, p. 93. 

9 295 U. S. 602 at 619. 
10 28 U. S. C. 2322. 
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signated as the representative of the Government, although the Com- 
mission is permitted to appear as an intervenor. 

In some instances the Attorney General—with responsibility only 
to the President—adopts a diverse construction of the law and con- 
fesses error on the part of the Commission. In effect, the executive 
department of the Government pursues a policy that differs from the 
viewpoint of the Commission that is responsible to the legislature. In 
essence, the executive visits the legislature. 

While it is true that the Judiciary may choose between inter- 
pretations, the practical effect of the procedure is to cast a shadow over 
the Commission’s position on review. The Commission has regularly 
since 1954 requested a change in legislation so as to permit it to be sued 
and to defend its own name.!* The Congress, however, has remained 
unresponsive on this subject, although Senator Magnuson on April 13, 
1961 introduced a bill that would satisfy the Commission’s request.® 
Surely, the interests of the Department of Justice could be served just 
as well through intervention as defending an initial proceeding. 

In addition, the President has the power to appoint Commissioners, 
with the advice and consent of the Senate, and, subject to the limitation 
that no more than six Commissioners shall be appointed from the same 
political party,’* he should be able to select appointees whose ‘‘minds 
go along together’’ with the President’s. Since the term of an Inter- 
state Commerce Commissioner is limited to seven years,!® a President 
who enjoys two terms gets a chance to correct any incompatibility of 
minds that may develop. Furthermore, since the terms of the Com- 
missioners are staggered,!® the President is reasonably assured of having 
six of the 1] Commissioners appointed from the President’s party. 

Since the President has all of the channels of communication with 
the Commission necessary to obtain its cooperation,* why has the Com- 
mission’s relationship to the President again become a warm current 
issue ? 

Because our Government has projected itself with increasing vigor 
into world affairs and into the nation’s economy, of necessity there has 
been an increased emphasis upon executive action and speed in the 
decision-making process. 

In his State of the Union message tendered on January 30, 1961, 
President Kennedy stated: 


We have found it [the executive branch] full of honest and 
useful public servants—but their capacity to act decisively at the 
exact time action is needed has too often been muffled in the morass 
of committees’ timidities, and fictitious theories which have created 
a growing gap between decision and execution, between planning 


1128 U. S. C. 2323. 

1274th Annual Report of the I. C. C. 
13S. 1591, 87th Congress, Ist Session. 
141,C. A. § 24. 

15]. C. A. § 24. 

16]. C. A. § Il and § 24. 

*See Appendix A. 
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and reality. In a time of rapidly deteriorating situations at home 
and abroad, this is bad for the public service and particularly bad 
for the country; and we mean to make a change. 


The necessity for swift execution of governmental functions is 
nowhere more clearly demonstrated than in the field of nuclear warfare. 
It is the President alone who has the authority to unleash a nuclear 
attack by United States forces, and, in the event of enemy attack, there 
would simply not be time for extended consultation with the legisla- 
ture—let alone a formal declaration of war by the latter. Some of our 
foreign friends doubt, in fact, that our present governmental system is 
adequate for the quick decision required today. 

The New York Times of June 27, 1960, for example, quotes Presi- 
dent Mohammad Ayub Khan of Pakistan as having no doubt that the 
United States had the striking power to repel any attacks, but he ques- 
tioned whether the governmental machinery would permit it to act 
rapidly enough, referring to our processes as appearing ‘‘cumbersome, 
sluggish and a clumsy juggernaut.’’ I cannot say whether he had 
formal Commission proceedings in mind, but, in his opinion, the 
ponderous processes of our government constituted ‘‘the greatest danger 
to the free world.”’ 

There is another school of thought which believes that too much 
responsibility has already been placed upon the executive and that to 
assign further duties to one man—any man—would be a mistake. These 
misgivings were aptly expressed in a Wall Street Journal editoral of 
March 29, 1961: 


It is as if all the riddles that have been plaguing our nation 
had been marshaled to advance upon Washington, upon one place 
in Washington, upon one man. That one man is asked to solve them 
all, and quickly, as if he were omnipotent and omniscient. He 
knows that he is neither... . 


True, we have yet stopped short of granting the President 
the omnipotence to go with the demanded omniscience. Yet 
curiously the tendency is to load the one upon the other. The 
strange argument of most of those who complain most about the 
crushing ‘‘burdens of the Presidency’’ is to demand a ‘‘stronger’’ 
President with ever more authority, multiplying those burdens. 

We are sure it is true . . . that President Kennedy approaches 
his impossible task ‘‘resolute and unafraid.’’ But if it is self- 
evident that no man is so wise as to deal with all those burdens we 
have thrust upon him, why is it not also evident that it is folly 
for this country to keep thrusting more burdens upon him? 


With these somewhat differing views in mind, let us turn to the 
President’s own thinking as reflected in his message to the Congress 
of April 13, 1961, covering the regulatory agencies: 
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Both the Congress and the President have a continuing duty 
to be watchful with respect to the activities of the regulatory 
agencies. The Congress must see that the statutes under which the 
agencies are organized and under which they operate adeyuately 
set forth the goals that the Congress seeks to achieve. These 
statutes should neither place responsibilities upon agencies beyond 
the practical limits of administrative action, nor couch their ob- 
jectives in such indecisive terms as to leave vast areas open for the 
free play of agency discretion. 

* * * 


The President also has his responsibilities with respect to the 
operation of these agencies. In addition to a constitutional duty 
to see that the laws are faithfully executed, and other inherent 
Executive powers, it is his duty to staff the regulatory agencies, 
granted to him, with men and women competent to handle the 
responsibilities vested in them and dedicated to the goals set forth 
in the legislation they are appointed to implement. The President, 
moreover, is charged in many instances by the Congress with the 
specific responsibility of removing agency members for misfeasance, 
inefficiency or the neglect of duty. Coupled with this is the discre- 
tionary exercise of his duty to reward faithful public service by the 
reappointment of agency members, which requires him to form 
opinions as to the capability of his or his predecessor’s appointees 
to handle the affairs that the Congress has entrusted to them. In 
short, the President’s responsibilities require him to know and 
evaluate how efficiently these agencies dispatch their business, 
including any lack of prompt decision of the thousands of cases 
which they are called upon to decide, any failure to evolve policy in 
areas where they have been charged by the Congress to do so, or 
any other difficulties that militate against the performance of their 
statutory duties. 

. . . Intervention, if it be deemed desirable by the Executive 
or the Congress, in any such matter, must be as a party or an inter- 
venor in the particular proceeding; and such intervention should 
be accorded no special preference or influence. [Emphasis 
supplied. }17 


Some students of government have viewed independent commissions 


as constituting ‘‘a headless ‘fourth branch’ of the government, a 
haphazard deposit of irresponsible agencies and uncoordinated powers’’ 
which obstruct and all but prohibit ‘‘effective overall management of 
national administration.’"* Seemingly, President Kennedy could sup- 
port these views. On strictly constitutional grounds they might also 
garner support from believers in ‘‘Mason’s Law,’’ which holds that 
bureaucracy, out of view of the public eye, will arrogate to itself all 





the Federal Government,” U. S. Government Printing Office, 1937, pp. iii-v, 1-53. 








17 House Document No. 135, 87th Congress, Ist Session, pp. 2-3. 
18“Report of the Committee with Studies of Administrative Management in 
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power available under a statute, despite constitutional limitations.” 
To such students, the President’s proposal that the Chairman of the 
I. C. C. should serve at the pleasure of the President, responsible to that 
office in the performance of ‘‘managerial’’ duties, ¢. e., staffing, organiza- 
tion, budget and dispatch in the performance of its duties, is mild 
indeed.”° 

But I submit that the record should give us cause to at least pause 
before acceding to the proposed change. 

First, even though the game of musical chairs which our Com- 
mission plays with its Chairmanship has little to recommend it from 
the point of view of efficiency,24 yet it was our Commission which 
reorganized itself in accordance with suggestions from a Commission- 
appointed group of practitioners. But it took the first reorganization 
plans submitted by President Kennedy to accomplish much the same 
result for the Securities and Exchange Commission and the Federal 
Communications Commission, and as to both the President already has 
been given the power to appoint the Chairman.”” 

Second, although the Commission has been more willing to mod- 
ernize its procedures than the rate concepts it prescribes or will approve, 
nevertheless, the Commission has a long record of sooner or later con- 
forming its concepts to the changing pattern of the economy. Even 
though this change is sometimes aggravatingly slow, it is eminently to 
be preferred to the unpredictable forced marches which are the inevi- 
table result of political control. 

Furthermore, there is real danger, as the Wall Street Journal has 
pointed out, of overburdening an already overworked President with 
additional responsibilities to a point where his decision-making capac- 
ity will break down and confirm President Ayub’s worst fears. 

I suggest that the current dilemma can best be solved by relaxing 
regulation rather than seeking a tighter rein. If there is lack of leader- 
ship, as those who support the President’s proposal charge, this is due 
to the smothering influence which regulation has upon initiative in the 
regulated industry. The transportation industry is perfectly capable 
of solving its own problems, and, with the startling and increasingly 
impressive growth of proprietary unregulated transportation,”* there 
is no danger that the concentration of economic power which gave rise 
to the Interstate Commerce Act could be recreated. On the contrary, 
there is now a real danger that regulation may bring on the premature 





19 See Lowell Mason, The Lenenens of Dissent, World Publishing Co., 1959, 

20 House Document No. 135, 87th Congress, Ist Session, p. 5. 

21 The recent creation of a Vice Chairman, who presumably will succeed to 
oe Chairmanship, should improve both efficiency and continuity in the office of 

airman. 

22See Reorganization Plan No. | of 1961 and Reorganization Plan No. 2 of 
1961, both dated April 27, 1961. 

28 See: Preliminary Draft of a Report prepared for the Committee on Interstate 
and Foreign Commerce, United States Senate, 87th Congress, Ist Session (Committee 
Print dated January 3, 1961), U. S. Government Printing Office, p. 3; “Federal 
Transportation Policy and Program,” U. S. Dept. of Commerce, March 1960, U. S. 
Government Printing Office, p. 4. 
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demise of the regulated part of the transportation industry. For 
example, there is no rational basis for talking about the preservation of 
a national rail class rate structure that exists only on paper and moves 
no traffic. If the Commission’s one percent waybill study is accurate, 
something less than one percent now moves in the nation on class rates 
at classification ratings. Such rates are now as obsolete as the buggy 
whip, and we will continue to be plagued with a continued railroad prob- 
lem until regulation wakes up to the fact that no form of regulated 
carriage can exist under today’s competitive conditions unless it can 
provide a service which in cost and convenience is at least the equal of 
that which shippers may provide for themselves over publicly maintained 
highways, waterways and airways. 

What we clearly do not need is additional regulation. The bene- 
fits to the public which stem from true competition can never be realized 
in regulated transportation so long as the railroads are regulated as a 
well-to-do monopoly and their every exercise of managerial discretion 
subject to challenge by federal and state authorities, competitors, labor, 
municipalities and promotional organizations maintained to advance 
the economic interests of this or that segment of the economy or particu- 
lar geographical location, none of which has any direct reciprocal 
responsibility for the carrier’s welfare. 

Again, the very nature of the transportation industry requires 
large monetary investment which can be approached only on a long-term 
basis. Drastic changes in policy which could occur under the Presi- 
dent’s proposal with every change in administration are manifestly not 
conducive to the long-range programs vital to a sound transportation 
system. 

In summary, five very desirable steps could and should be taken 
by the executive with the cooperation of the Congress: 

1. Appointment of a Secretary of Transportation with cabinet 
rank, who shall have the responsibilty of coordinating governmental 
promotional functions for all forms of transportation ; 

2. The formulation of a truly ‘‘national’’ transportation policy, 
under which regulation would be based on economic, rather than social 
or political considerations, and under which all forms of carriage will 
be permitted greater freedom in managing their own affairs; 

3. Appointments to the Commission should be from lists approved 
by this Association as qualified. This would make the practice conform 
in principle to that prevailing in many jurisdictions with respect to 
judicial appointments. 

4. Whenever outstanding personnel are available, appointments 
to the Commission should be made from the ranks of the Commission’s 
staffs. This would unquestionably improve morale and would certainly 
diminish the period of education which all new appointees must 
undergo. 

5. The President should actively support the legislative recom- 
mendations of the Commission to the greatest extent possible consistent 
with the overall objectives of his legislative program. 
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In short, there are many things which the Executive can do with- 
out additional legislation and without further aggrandizement of the 
Presidental power to improve regulatory atmosphere and performance, 
at least within the area with which our Commission is concerned. I 
suggest that if these things are done, the transportation industry, 
unhampered by restrictive and unrealistic regulation, will itself provide 
the leadership necessary for a modern dynamic system of common 
carriage. 


Appendix A 
NEW HAVEN LOAN BACKED BY I. C. C. 
U. S. Guarantees $1,500,000 Will be Repaid—3-year 
Total Now $23,000,000 
Preside~ Consulted 
Agency Says White House View Made Loan Possible— 
Boston Aid Law Cited 
Special to the New York Times 


WASHINGTON, May 16—With White House Backing, the New 
Haven Railroad won Federal support today for an added loan of 
$1,500,000. 

The Interstate Commerce Commission agreed to guarantee the repay- 
ment of principal and interest of a private loan to the New Haven after 
White House aides told the I. C. C. that the Administration wanted to 
keep the railroad running. The I. C. C. had sought the White House 
views before acting. 

James M. Landis, special assistant to the President on regulatory 
agencies, said it was doubtful the loan guarantee would have been ap- 
proved without White House support. 

Both Mr. Landis and Everett Hutchinson, chairman of the I. C. C., 
said the White House had not tried to influence the decision. 


Defense Aspects Noted 


Mr. Hutchinson said the White House views were sought because 
of the ‘‘national defense aspects’’ involved in an adequate transportation 
system. He said White House views were also sought on the Adminis- 
tration’s general policies on commutation. He said Treasury Depart- 
ment officials were also consulted. 

Mr. Hutchinson added that it was doubtful the I. C. C. would have 
approved the loan under any conditions if Massachusetts had not enacted 
legislation last night to give the New Haven $1,200,000 a year in tax 
relief to ease its financial plight. New York, Connecticut and Rhode 
Island enacted similar legislation earlier. 

Mr. Landis said the White House was consulted because rail com- 
mutation problems were part of the general question of ‘‘what our na- 
tional transportation policy should be.’’ 

He said the New Haven’s problems were thus of general concern 
not only to the I. C. C., but also to other Government agencies. 
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Not ‘‘Much Sense’’ 


He said it would ‘‘not make sense’’ for the I. C. C. to act on such 
an application independently of other governmental policies. Mr. 
Hutchinson said the Administration had expressed some concern for the 
12,000 employes of the New Haven and its $80,000,000 annual payroll. 

The loan approved today was the remainder of a $5,000,000 loan 
asked by the New Haven in February. At the time the I. C. C. approved 
the $3,500,000, it indicated the New Haven would get no more loans 
without state and local aid. 

The loan brought to $23,000,000 the total the I. C. C. has endorsed 
for the New Haven in the last three years. Mr. Hutchinson said the 
relief accorded the New Haven exemplified the ‘‘ broadest Federal-state- 
local cooperation’’ that had to be utilized to solve railroad problems. 
[Emphasis supplied.]|—NEW YORK TIMES—May 17, 1961 


Commissioner Herring: Thank you, Mr. Brooks. Now, to handle 
adequately the complex picture of relations between the Congress and 
the Commission, no better person could be found than our next speaker, 
Robert W. Lishman. 

He is a native of Boston, and a graduate of Harvard, and so far 
it sounds as if he shouid represent the executive branch. 

He possesses an extensive background of experience in administra- 
tive law and in representations before various governmental agencies. 
He has served as Chief Counsel of the Subcommittee on Legislative 
Oversight, and in that capacity made great contributions to the overall 
problems of regulatory agencies and their relationship with the other 
branches of government and the business world. 

More recently, he has served as Consultant to the House Interstate 
and Foreign Commerce Committee and has been assisting in the formula- 
tion of activities of the new Subcommittee on Regulatory Agencies. He 


is in private practice, and today we are pleased to have Mr. Lishman 
with us. 


Mr. Lishman. 


THE COMMISSION AND THE CONGRESS 
By Ropert W. LisHMAn, Panelist 


Washington, D. C. Attorney, Former Chief Counsel, 
Special Subcommittee on Legislative Oversight, 
House Committee on Interstate and Foreign Commerce 


Mr. Robert W. Lishman: Thank you, Mr. Chairman, for those kind 
words. I am glad to participate in this discussion of ‘‘ Regulation in 
Transition: Relations Between the Commission and Other Branches of 
Government.’’ As you have just heard, my topic is ‘‘The Commission 
and the Congress.’’ 

‘*You will agree with me,’’ said Commissioner Murphy in a 1959 
article in the I. C. C. Practitioners’ Journal, ‘‘that the job of the Com- 
mission in passing upon the lawfulness of rates, especially where different 
modes of transportation are concerned, is today something like that of a 








26 I. C. C. PRACTITIONERS’ JOURNAL 





tightrope walker crossing the chasm of the Niagara—there is plenty of 
room for a spill.’’ 

I appreciate those words very much in contemplating the topic 
assigned to me. If I could ride over that chasm on Commissioner 
Murphy’s shoulders, I certainly would appreciate it. I would pay him 
more than a compensatory rate for this piggyback. I am sure that it 
would be exempt from the Interstate Commerce Act and from your 
Association’s code of ethics for two reasons. First, it would be genuine 
and not pseudo private carriage. Secondly, it would involve the carriage 
of a single bulk commodity over water. 

Speaking of piggybacks, truckers, railroads, mergers and contem- 
plated reorganization plans reminds me, if I may labor the metaphor, 
that the relationship between Congress and the Commission now re- 
sembles that of two people going over the falls in a barrel. This is an 
occupational rather than a New Frontier hazard, it seems tome. During 
the past 75 years, each of these members of our body politic has many 
times been in the maelstrom of violently opposed sectional, economic and 
other pressure groups. 

The answer to what should be the proper relationship between Con- 
gress and the Commission is not simple. We could say that since the 
Commission is an arm of the Congress, whatever that means, the rela- 
tionship should correspond to that of principal and agent. Or, we could 
advance the thesis that the Commission’s role is more like that of an 
expert independent contractor. As everyone in this room knows, these 
answers do not completely jibe with reality. 

In my view, the nearest approach to a capsule answer to our question 
is that the actions of each body should reflect the realization that trans- 
portation problems require expert evaluation and solution based on what 
will best serve the national public interest. Expertness or the quality 
of statesmanship on the part of Congress is essential. Otherwise, the 
chaff of special interest pressure groups will be embodied in statutory 
double talk, as exemplified by certain provisions in the Administrative 
Procedure Act, and in certain sections of the Interstate Commerce Act 
as amended. The trust and respect which should mutually characterize 
the relation between Congress and the regulatory agency would thus be 
placed in jeopardy. 

Similarly, the Commission dealing with the realities of the opposing 
interests—of shippers and carriers, of different modes of transportation, 
of regulated and unregulated carriers, and the importunate intercessions 
of members of the legislative and executive branches on behalf of sec- 
tional and other interests—must also exemplify vigorous willingness, 
courage and ability to make and enforce decisions based on discerning 
knowledge of the facts and of what the national public interest truly 
requires. When either body sees that the other is catering to the special 
interests of a pressure group instead of to the national public interest, 
then there is little prospect of a proper relationship between Congress 
and the Commission. 

If we are to have a good relationship, it seems to me that Congress 
should not impose impossible tasks upon the Commission and then hold 
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it accountable for nonperformance. Often it has done so. Witness, 
for example, the Hoch-Smith Resolution, the exemption of agricultural 
en and the 1940 pronouncement as to national transportation 
policies. 

According to Professor Robinson in a Harvard Law Review article 
some years ago, the Hoch-Smith Resolution burdened the Commission 
with the impossible task of adjusting geographic and economic conditions 
by use of railroad ratemaking power. The Supreme Court, in Northern 
Pacific Railway Co. v. North Dakota, held that a similar attempt by a 
state legislature to equalize industrial conditions through rate adjust- 
ment was unconstitutional. Nevertheless, the Commission must toil with 
the dilemma of how to constitutionally carry out the Hoch-Smith con- 
fused and vague ratemaking mandate. This enormous task, according 
to a former commissioner, and I am quoting, ‘‘could not be performed 
in 100 years by 100 Solomons.’’ 

Yet there has been occasion when Congress, in the exercise of the 
Senatorial power of confirmation, has chopped off the head of a commis- 
sioner for not doing the impossible required of him by this statute. 
I have in mind the Senate’s refusal to confirm the reappointment of the 
Honorable John Esch because his conscientious interpretation of the 
Hoch-Smith Resolution was counter to the sectional interests of certain 
coal-mining states. 

How can we describe the relationship there should be between a 
victim and his potential executioner? Should it be one of peaceful 
coexistence, guerrilla warfare, servility or of steadfast adherence to the 
exercising of expert, independent administrative judgment? 

I won’t dwell upon the difficulties inherent in administering the 
agricultural commodities exemption or in implementing the national 
transportation policies, except I would like to say that the National 
Transportation Policy expressed in the Interstate Commerce Act re- 
sembles a two-legged milking stool. It calls upon the Commission to 
preserve the inherent advantages of each mode of transportation subject 
to the Act for the purpose of ‘‘developing, coordinating and preserving 
a national transportation system by water, highway and rail, as well 
as other means, adequate to meet the needs of the commerce of the 
United States, of the postal service, and of the national defense.’’ It 
makes no mention of air transport. This legislative failure to integrate 
air transportation as a basic component in a coordinated, truly national 
system of transportation, apart from its effect upon the relationship 
between the two bodies, gives cause for doubt as to Congressional capacity 
to provide policy leadership and guidance. In my view, it also encour- 
ages excessive executive interference with the legislative and administra- 
tive functions. 

Whether or not we agree with former Civil Aeronautics Board Mem- 
ber Hector’s Memorandum to the President, or with the recent Doyle 
draft report prepared for the Senate Commerce Committee proposing 
that the Commission’s policymaking functions should be taken over by 
the executive, we cannot disagree that coordination of our National 
Transportation Policy so as to include air as well as surface transpor- 
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tation is imperatively needed. In his September 1959 Memorandum to 
the President, Mr. Hector pointed out: 


The plans and policies of the C. A. B. are not coordinated in 
any way with those of other government agencies. . . . 

The C. A. B. in recent years, for instance, has been busily 
engaged in certificating subsidized local air service into the smaller 
cities of the country as the railroads reduce or terminate passenger 
service to those towns. . .. The Board has done this on the theory 
that the Board’s job is to promote air travel, and that as the rail- 
roads pull out the airlines should move in and take up the slack. 
The I. C. C. has permitted the railroads to reduce or eliminate 
passenger service because they have been losing so much money on 
it. But the airlines lose money, too, when they take over local 
passenger service in small towns. The only difference is that the 
United States Government makes up the loss to the airlines in the 
form of subsidies. 


And this, incidentally, I will say underlines some of the remarks 
we have heard from Mr. Brooks concerning the need for separation of 
the promotional and regulatory functions of these agencies. Continuing 
with Mr. Hector’s quote: 

‘«. . . there is no coordination between I. C. C. and C. A. B. on this 
matter ... to provide detailed policy guidance on a matter of this kind. 
Thus each agency pursues an independent policy with no coordination 
of any sort, although the actions of each closely concern the other... .’’ 

I am convinced that the establishment of National Transportation 
Policy and its coordinated administration should be accomplished by 
Congress and not by the Executive. I realize I am straying into the 
subject already discussed by Mr. Brooks. But before getting back to 
my own topic I should like to express the opinion that the rights of the 
many competing interests involved in transportation are more likely to 
be better assessed and be dealt with more moderately and wisely in the 
national public interest by Representatives and Senators, accountable 
to numerous constituencies, than they would by the Executive. 

Unless, however, Congress rises to the occasion and demonstrates 
its capacity for statesmanlike action, we may soon find ourselves in a 
transportation crisis where the only way out is centralized Executive 
responsibility in policymaking and its implementation. The breakdown 
in service for urban commutation traffic and the necessity for guaranteed 
loans to railroads indicate we are in the midst of a situation perilous to 
the national public interest and whose solution should not be delayed. 

It may be that, because of the urgent need in the transportation 
field for coordinated action, unhampered by the usual inertia, political 
and pressure group maneuvering on the Hill, we will be forced to take 
the calculated risk of centralizing in the Executive responsibility for 
transportation policies and their administration. In considering the 
advisability of Executive coordination of agency policies and operations 
we must also weigh the fact that for many years both the President and 
Congress, with knowledge of the urgent need for reform, have failed 
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to act. In 1937 the President’s Committee on Administrative Manage- 
ment stated that ‘‘the Executive Branch of the Government of the 
United States has grown up without plan or design like the barns, shacks, 
silos, tool sheds, and garages of an old farm.’’ The legislative remedies 
proposed as a result of Hoover Commission and American Bar Associa- 
tion reports have not been acted upon. 

As pointed out also by Professor Carl McFarland in his April 1961 
article, ‘‘Landis Report: the Voice of One Crying in the Wilderness’’ 
(47 Va. Law Review 373), recommendations to Congress in agency re- 
ports ‘‘even if read, .. . are otherwise ignored. Agencies such as the 
Interstate Commerce Commission will make a recommendation to Con- 
gress year after year, and finally drop the matter.’’ 

The indifference of Congress to recommendations by the Commission 
and others for needed legislation to improve agency policymaking and 
operations affects Congressional-Commission relationship in a variety of 
ways. Apart from chilling the Commission’s zeal for improvement of 
the law, it encourages doubt as to Congressional capacity to perform its 
constitutional function. Is Congress, under its present method of opera- 
tion, likely to provide the leadership which is needed for effective regu- 
lation of transportation? Should our topic be, not the relationship 
between the Commission and Congress, but the relationship between the 
Commission and each of the numerous committees on the House and 
Senate sides which has some interest in or jurisdiction over one or more 
aspects of transportation? Should we not be devoting as much attention 
to whether Congress has put its House and Senate in order as we do to 
whether the Commission has put its house in order? The way in which 
the Congress and the Commission are organized for the dispatch of busi- 
ness has an important influence upon what kind of relationship exists 
between them. This aspect of our topic raises some fundamental ques- 
tions pertaining to the art of government itself. 

‘‘The most abiding difficulty of free government,’’ said Bryce in his 
American Commonwealth, ‘‘is to get large assemblies to work promptly 
and smoothly either for legislative or executive purposes.’’ The Romans, 
he says, attempted to solve the problem by leaving ‘‘very few and com- 
paratively simple questions to the assembly, reserving all others for a 
smaller and more permanent body, or for executive officers.’’ The 
English system since the time of Queen Anne has been—and I am quot- 
ing Bryce again—‘‘to organize the assemblies into well-defined parties, 
each recognizing and guided by one or more leaders, so that on most 
occasions and for most purposes, the rank and file of members exert no 
volition of their own, but move like battalions at the word of command.’’ 

And I ean’t help digressing at this point. I don’t know how many 
people here are interested in Trollope, but he has a fascinating parlia- 
mentary series of novels which graphically portray what Bryce has 
just said. 

Moreover, Gilbert and Sullivan, in Jolanthe, coat Bryce’s philosophic 
pill on party regularity with what used to be a well known ditty. Private 
Willis, while on sentry duty outside the Houses of Parliament, remarks 
that every boy and every girl that’s born into the world alive is either 
a little Liberal or else a little Conservative. Then he declares that: 
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When in that House M. P.’s divide, 

If they’ve a brain and cerebellum too, 
They’ve got to leave that brain outside, 
And vote just as their leaders tell ’em to. 
But then the prospect of a lot 

Of dull M. P.’s in close proximity, 

All thinking for themselves, is that 

No man ean face with equanimity. 


In America, things are different. Here, as Bryce points out, we 
have a committee system whereby we ‘‘ divide the assembly into a number 
of smaller bodies to which legislative and administrative questions may 
be referred, either for final determination or to be reported on to the 
whole body.”’ 

In discussing the pros and cons of the committee system’s effective- 
ness, Bryce states something which is probably as true today as when he 
said it fifty years ago: 


It lessens the cohesion and harmony of legislation. Each com- 
mittee goes on its own way with its own bills just as though it were 
legislating for one planet and the other committees for others, hence 
a want of policy and method in Congressional action. The advance 
is haphazard; the parts have little relation to one another or to 
the whole. 


What Bryce said fifty years ago poses the same problem echoed by 
Dean Landis in his report to President-elect Kennedy : 

‘The real issue is the capacity of Congress to keep abreast of the 
programs and the policies carried out by these agencies.’’ 

The Doyle Draft Report points out that there are 16 standing com- 
mittees and 3 special or select committees in the Senate; 20 standing 
committees and 1 select committee in the House; and 12 joint Congres- 
sional committees having jurisdiction in some degree over the subject 
of transportation. Of these we know that there are three in each body 
whose principal duties involve transportation. Nevertheless, there are 
these many other fringe committees which have an important voice con- 
cerning transportation problems. 

The inability of Congress under this kind of committee splintering 
of responsibility to provide the leadership, policy formulation and co- 
ordination, and legislation adequate for the complex needs of our times 
needs no comment. Instead of having one administrative agency to 
regulate and coordinate our national transportation system, we have 
three: I. C. C., C. A. B., and the Federal Maritime Commission, who 
hardly see each other more often than do members of the various House 
and Senate committees. 

Congressional committees themselves recognize the defect of their 
independent, uncoordinated activities. For example, the Senate Special 
Committee on the Organization of Congress (Legislative Reorganization 
Act of 1946, 79th Cong. 2d Sess., S. Rept. 1400), after referring to a 
number of surveys of Congressional operations, stated : 
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‘*. . . Congress today is neither organized nor equipped to perform 
adequately its main function of determining policy, authorizing adminis- 
trative organization and appropriations to carry out that policy, and 
supervising execution of resultant programs.’’ 

Going further, the Senate Committee report says: ‘‘. . . Devised to 
handle the simpler tasks of an earlier day, our legislative machinery 
and procedures are by common consent no longer competent to cope 
satisfactorily with the grave and complex problems of the postwar 
world. They must be modernized if we are to avoid an imminent break- 
down of the legislative branch of the National Government.”’ 

Another feature of the internal operations of the Congress which 
has an important effect on the relationship between it and the Commis- 
sion is the lack of cooperation between the House and the Senate. As 
stated by Mr. George B. Galloway in his Congress at the Crossroads, 
**Kach chamber goes its own way at its own gait. Located on opposite 
sides of the Capitol, Senators and Representatives seldom meet and 
confer, and there is little collaboration between corresponding committees 
of the two houses.’’ 

This inefficiency in Congressional setup inevitably affects the rela- 
tionship between the Commission and Congress. To be held accountable 
for defects no greater than those possessed by your superior is not con- 
ducive to sweetness and light. ‘‘And why beholdest thou the mote that 
is in thy brother’s eye, but considerest not the beam that is in thine 
own eye?’’ As President Truman has often reminded us, this and the 
other lessons from the Sermon on the Mount, if taken to heart and 
applied, would indeed dispose of all the problems which engage us today. 

Reciprocally, the quality of internal Commission organization and 
operation also has its effect upon Commission relationship with the 
Congress. 

If the Commission modernizes its structures and procedures it will, 
in my opinion, strengthen respect for its expertness, cancel out talk 
about ‘‘marasmus,’’ and reduce attempts by Senators and Representa- 
tives individually or as spokesmen on behalf of committees to interfere 
with its operations. With all due respect, very few members of Congress 
other than the Chairman and senior members of the Commerce Commit- 
tees in both Houses have the knowledge and experience requisite to 
formulate solutions to our transportation problems. But forbearance by 
even these gentlemen from interfering with the work of the Commission, 
when they are being goaded by constituents or pressure groups, cannot 
be expected when they see the Commission allowing itself to be bogged 
down in a morass of outmoded procedures, unnecessary paper work and 
delay. 

The Commission’s present program of revamping its operations 
promises more for the improvement of relations between it and the 
Congress than any proposal now on the horizon. It is heartening to 
observe that it is heeding recommendations made by a group composed 
of members of both of the Commission’s bars, of this Association, and 
of the Motor Carrier Lawyers’ Association. The First Report to the 
Commission by the Special Advisory Committee is perhaps one of the 
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most constructive reports which has yet been made. It states that the 
best cure for the ills complained of is ‘‘in an internal reorganization of 
bureaus, functions and procedures.’’ 

I believe that the implementation which the Commission has given 
to Recommendation No. 13 in the Report—that preparation and signing 
of the draft of a final report shall be the responsibility of an individual 
Commissioner—will go a long way toward bettering the relationship 
between the Commission and Congress. This recommendation was also 
made by the House Legislative Oversight Subcommittee some time ago. 
Actions now being taken by the Commission portend that the era of 
complacency and silent acceptance of the status quo is coming to an end. 

I have spoken about two or three matters which have a general, but 
in my view a significant, bearing on the assigned subject. However 
we look at the matter, we should realize that Congress and the Com- 
mission are in the same boat in the same sea of troubles. Each, as 
Professor Herring has said, has to contend with and regulate a complex 
of political, economic and social interests in such a way as to serve the 
paramount national public interest with the least disturbance possible 
to the pertinent special interests of private individuals, sections and 
groups, and that’s a tough job. No one likes to be regulated—he wants 
it for the other fellow. In the matter of motor transport regulation 
alone, for instance, Congress and the Commission are each faced with 
the competing demands of various modes of transportation, shippers, 
sectional groups, freight forwarders, terminal and warehouse operators, 
unions, and others. The public interest decisions which have to be made 
will not satisfy all of them or perhaps any of them completely. Most of 
these interests have some expertness in the ways and means of applying 
pressure both on Congress and the Commission and in the setting of one 
against the other. The difficulties of Congress exercising legislative 
wisdom and moderation and of the Commission acting expertly and 
judicially are tremendous. Any judgment we make upon their relation- 
ship must take into account that each is the focal point of intense 
political and economic pressures. To expect perfection in the resultant 
relationship of these two bodies would be Utopian. 

I should like to leave you with two thoughts, one by Professor 
Herring and the other by Dante. 

Professor Herring said—and what he said applies equally to Con- 
gress as well as to the Commission: 


The struggles of contending economic groups and political 
influences give rise to actions intolerable in a court of law and to 
repeated efforts to obtain favorable decisions through the use of 
propaganda. The Commission performs its duties in surroundings 
far from neutral, and must cope with pressures too powerful to be 
exorcised by simple exhortation or condemnation. The problem is 
one of canalizing influences which cannot be eliminated to the end 
that they may increase rather than decrease the efficiency of the 
administrative process and that the public interest may not be sub- 
merged in the undertow of sectional and political cross currents. 
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We have a plethora of diagnoses and cures ranging since even 
before 1937 as to how the administrative process can be improved, 
whether by way of predominance of the legislative or of the executive, 
or the giving of more independence to the Commission. In these cir- 
cumstances I am mindful of the opening lines of Dante’s Inferno where 
he said: 


Midway the journey of this life | was ’ware 
That I had strayed into a dark forest, 
And the right path appeared not anywhere. 


If we are to make headway toward the goal of a more efficient and 
better ordered system of transportation, I believe we should stop 
theorizing. Now we need action, both governmental and private, with 
the spirit and drive of the old frontiersmen behind it. 

Thank you very much. 

Commissioner Herring: Thank you, Mr. Lishman. 

Well, the relations of the Commission with the third recognized 
constitutional branch of our government would find for itself no more 
competent exponent than our own General Counsel, Mr. Robert W. 
Ginnane, a graduate of Syracuse University and Cornell Law School. 
He joined the staff of the Securities and Exchange Commission, and 
while there was assigned to the Attorney General’s Committee on 
Administrative Procedure. His role there was given proper exposure 
by the remarks of Judge Prettyman this noon. 

Since the war, he has served with the Department of Justice in 
directing and conducting litigation in the Supreme Court, and since 
1955 he has. served as the General Counsel of the Interstate Commerce 
Commission. He is in direct charge of the litigation involving court 
review of Commission decisions and the Commission’s relations with 
the courts could be told by no more experienced person than Mr. 
Ginnane. 


THE COMMISSION AND THE COURTS 
By Ropert W. GINNANE, Panelist 
General Counsel, Interstate Commerce Commission 


Thank you, Mr. Chairman. Ladies and gentlemen: I have no doubt 
that the qualifications which were settled upon by the organizers of this 
program for me to discuss the relationship between the Commission and 
the courts were because I am the guy on whom they serve temporary 
restraining orders, judgments of three-judge courts setting aside the 
Commission’s orders and so on, and in most practical senses I am the 
focal point between the Commission and the courts. 

I don’t have a very dramatic subject today. There have been 
times in the history of the Commission in which its relationships with 
the courts were truly on a crisis basis. 
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As most of you know, by 1900, for example, judicial decisions had 
reduced the administration of the Interstate Commerce Act to im- 
potence, until Congress, beginning with the Hepburn Act, completely 
rewrote the Interstate Commerce Act. Again, by 1913, after five years 
of the Commerce Act, there was another crisis in the relationship be- 
tween the Commission and the courts which Congress solved by. the 
sudden abolition of the Commerce Court and the establishment of what 
is in essence our present system of review of Commission orders. 

We have had no such crisis in recent times. As a matter of fact, 
speaking on behalf of the Commission, I do not have any complaint to 
express. 

Oh, like other advocates, we don’t like to lose cases, but after: we 
get through that buildup into which each lawyer must put himself to 
appear before a court, by the time we get a losing decision, we usually 
recognize in our hearts that we probably should have lost it, and beyond 
that, no one can expect the courts any more than the Commission to 
be infallible, Moreover, I am not yet at that point in life to talk about 

‘‘Judges I have known.’ I don’t dare at this point. 

The chief characteristic of the relationship between the Counsninsion 
and the courts is their complexity. This complexity arises out of the 
size and diversity of the regulated surface transportation industry, the 
variety of sanctions and enforcement procedures authorized by the Inter- 
state Commerce Act and the numerous types of regulatory functions 
vested in the Commission. 

The Act itself, the Commission’s orders and rules are variously en- 
forced by the courts in criminal proceedings, in actions for civil 
penalties and in suits for injunctions. 

Shippers maintain suits against rail carriers, seeking to recover 
upon Commission orders awarding reparations. Under the doctrine of 
primary jurisdiction, the courts refer a variety of transportation issues 
to the Commission for determination to assist the courts. In railroad 
reorganization proceedings, under Section 77B of the Bankruptcy Act, 
the courts and the Commission have intimate collaborating roles. How- 
ever, I think most significant in the terms of the development of the 
transportation law is the judicial review of the Commission’s orders. 

As you know, this function is performed by statutory three-judge 
District Courts with appeal to the Supreme Court, except that those 
Commission orders which involve only the grant or denial of reparations 
are determined by a one-judge District Court with appeal to the Court 
of Appeals. 

Now, these complex Court-Commission relationships are worth the 
book which I hope somebody will write. Today, I can only outline a 
few purely personal thoughts which I have been having on the basis of 
my five years and a half serving the Commission. 

What do we want as citizens from the judicial review of regulatory 
actions, of actions of the Interstate Commerce Commission? It is in our 
bones to distrust uncontrolled governmental power. All of the regula- 
tory agencies, beginning with this Commission, developed in a context 
of constitutional separation of powers and checks and balances, and in 
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that context the courts instinctively, without any legislative command 
and with the support of the nation, began to insist that the Commission 
act in accordance with the statute which it was administering, that its 
decisions have a rational basis in substantial evidence and that its 
procedures meet prevailing standards of fairness. Of course, there is 
to be a reasonable deference to administrative expertness based upon 
specialization, but the underlying principle is that we can’t assume that 
all men in public office will be wise. So it is that today, generally 
speaking, the final orders of the Interstate Commerce Commission, 
leaving aside preliminary, procedural and interlocutory orders, are 
subject to judicial review. The principles governing that review, the 
scope of review, are generally accepted. 

However, I believe that we as lawyers might give some thought to 
some aspects of the existing system for judicial review of the Com- 
mission’s orders. Let me start with what other people have called the 
‘episodic nature of judicial review.’’ To illustrate, out of several 
thousand I. C. C. decisions a year, between 50 and 75 are challenged 
in the courts, and the Supreme Court decides after briefs and. oral 
arguments only about three cases a year on the average. This is the 
physical measure of the most significant relationship between the Com- 
mission and the courts. It is the physical measure of the opportunity of 
the courts to perform their valuable functions of judicial review. I 
would remind you that the total business of the Federal courts is stead- 
ily increasing, and the total volume of Federal regulatory actions sub- 
ject to judicial review is increasing. So, it seems to me that. this 
physical measure of the judicial opportunity, particularly at the 
Supreme Court level, is not going to be expanded. If anything, it may 
decline through the years, because, while we can increase the number 
of judges at the District Court and the Court of Appeals’ level; as of 
now, at least, any such expansion of the Supreme Court, even by reason 
of volume of business, just isn’t in the contemplation of the Bar or 
Congress. 

Now, again, what do we want from judicial review? We want the 
judicial check upon erroneous, upon arbitrary actions, but I say we 
want something more, something in addition. 

We want judicial decisions, which, in the words of Professor Henry 
Hart, Jr., ‘‘genuinely illumine the area of the law with which they 
deal.’’ 

Now, at least half the decisions of the Commission and probably of 
other agencies which are challenged in the courts involve specific fact 
situations, with little or no potential precedent value for the Commis- 
sion or for the industry or for the Bar, but many of the others do 
provide an opportunity for courts to illumine an area of transportation 
law. 

Many people have said that that isn’t the business of a court, that 
it is simply the business of a court to limit itself to whether specific 
errors have been commited. Under present-day conditions and in view 
of the physical measure of judicial review which is available, T think 
that’s unrealistic for two reasons. 
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First, since the courts have the final word on issues of statutory 
construction, important questions won’t be regarded as settled in the 
absence of judicial construction, and, second, the opportunities for 
obtaining such judicial construction are limited. You can get into the 
courts so many times a year. We can get into the courts so many times 
a year. 

Now, each of us has had the feeling of reading a judicial opinion 
from time to time which has left us with a satisfied feeling that the 
court hasn’t just decided a case, but it has taken advantage of an 
opportunity to illumine the law, and I would like to see a few more such 
opinions in the judicial review of I. C. C. orders, but is this a fair hope 
or expectation under the present system of review of I. C. C. orders? 

I want to make it clear that my question is not intended as a criti- 
cism of the devoted Court of Appeals and District Court Judges who 
serve on these three-judge courts. Rather, I pose the question, is our 
present system for review of I. C. C. orders conducive to the courts’ 
producing more such opinions? 

The present system amounts to an ad hoc review tribunal, consisting 
of one Court of Appeals Judge and two District Court Judges assigned 
to serve in a particular case. The actions can be filed in any one of 86 
District Courts and are. The three-judge courts are manned from 233 
District Court Judges and 66 Court of Appeals Judges. That is about 
300 active Federal judges, plus a few retired judges who continue on 
duty. In the sparsely populated areas of the country, the judges 
assemble from different points, to which they may disperse shortly 
following the argument. 

Unlike the Courts of Appeals, the three-judge courts have no rules 
of practice. They have no rules establishing time schedules for docket- 
ing records and filing briefs. Briefs are often required to be filed 
simultaneously, instead of the orderly alternate filing of briefs which 
takes place in the Courts of Appeals. The amount of time to be allowed 
for oral argument typically is not determined until the judges assemble 
on the bench at the beginning of the oral argument. These little details, 
which I think make for thorough and orderly presentation, are governed 
by rules in the Court of Appeals. Everybody knows what those rules 
are. 

I suggest that the present statutory system for judicial review of 
I. C. C. orders has some more substantial defects as compared with 
modern review statutes, because, remember, ours hasn’t really been 
touched since 1913. For example, our statute does not limit the time 
within which review must be sought. Surely, it would be reasonable to 
provide, as do the modern review statutes, that if anyone wants judicial 
review of the order, they should seek it within, say, 60 days of the date 
of the Commission’s order, so that at some point, there is finality on 
which the other person, other interests involved, can safely rely. 

Another troublesome defect is that the present statute contains no 
provision, as do modern review statutes, for consolidating into a single 
court, usually the court in which the first suit is filed, multiple suits 
against a single Commission order. 
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So, I submit to you that in one way or another, this machinery for 
judicial review of I. C. C. orders ought to be modernized. 

There are two ways to go about it, as I see it. Each of them 
requires legislation. One is to retain the basic concept of a three-judge 
district court and deal specifically with some of the problems which I 
have suggested to you. 

The other approach would be a complete switch to review in the 
regularly established Courts of Appeals which already review the orders 
of the other Federal regulatory commissions. 

Now, the choice may involve some problems. For example, review 
in the Court of Appeals would probably entail the loss of the so-called 
right of direct appeal to the Supreme Court, which presently lies from 
the three-judge district courts, in favor of discretionary review by the 
Supreme Court by certiorari. However, many people, including myself, 
believe that the Supreme Court by the device of summary affirmances 
has very largely equated the so-called direct appeal as of right, to 
certiorari. I should state, other people are not quite that sure. In any 
event, I am very glad that these questions as to where and how our 
review machinery can be improved are presently being considered by a 
Subcommittee of the Commission’s Special Advisory Committee of Prac- 
titioners. I am sure they will come out with a report and recommenda- 
tions—I haven’t the vaguest idea along what lines—but a report and 
recommendations which will deserve your consideration. Thank you. 

Commissioner Herring: Thank you. Now, at this time we would 
like to call on you to join as participants in a discussion of what these 
three gentlemen have so ably presented to you. When you do, I wish 
you would identify yourself by name and your city for the purpose of 
the record. Who will be first to step forward at this point? 

Mr. John F. Donelan: Mr. Chairman, John F. Donelan, Washington. 
My question is directed to Mr. Brooks. Mr. Brooks, with respect to the 
matter of the Chairman of the Commission, you discussed two alterna- 
tives, one which you colloquially described as the present game of musical 
chairs, and the proposal whereby the President of the United States 
could appoint the Chairman and he would serve at the pleasure of the 
President. Would you care to comment on whether there is any inter- 
mediate method which your committee may have considered and which 
your committee might regard as more salutary than either of these two 
alternatives? 

Mr. Brooks: Well, the committee did go over the subject and there 
would seem to be some intermediate status. In the first place, I think 
the Commission’s reorganization that appointed a deputy Chairman 
who will presumably succeed as Chairman, is a step in the right direc- 
tion, and, at least to the extent that it will provide a two-year cycle of 
experience as against a one-year term, and also will give longevity, is, 
I think, in terms of efficiency, something to be desired. 

Secondly, there is a proposal or there was a proposal that the 
Chairman’s term run for a period of at least three years. This could 
be done by internal reorganization of the Commission, as I understand 
it. I don’t understand that there is any law that binds the Commission 
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one way or the other. This could be done by the Commission’s own 
regulation, with a deputy chairman working his way up the ladder, 
so that you would have a continuance, a continuity of administration. 

My own personal view is that I do not think it makes much differ- 
ence how you get that continuity. I think from the point of view of 
efficiency it is important to have continuity, but I certainly believe and 
I join thoroughly and heartily in it that one way you shouldn’t have 
it is by having the terms continue at the discretion of the President. 
I think this is the last thing you want, because this means continuity 
only to the extent of ‘‘meeting of minds’’ between the Chairman and 
the Presidency and this would make the Chairmanship flip-flop back 
and forth with the political trends of the times. This result, I think, is 
the last thing we want. I think whatever may be said about the efficiency 
of the present system of musical chairs it is certainly far to be preferred 
over that situation, but I think there is an intermediate stage and prob- 
ably in time it will be worked out within the Commission itself, and 
I would so urge. 

Commissioner Herring: Are there other questions? 

Mr. W. W. Blackledge: W. W. Blackledge, Oklahoma City. My 
question is directed to Mr. Ginnane. I wonder what your thinking is 
about the possibility of the re-establishment of a Commerce Court, 
specializing in this particular field, to handle the appeals from this 
administrative body? 

Mr. Ginnane: My truly personal reaction is that I would not favor 
that for two reasons. I think such a Commerce Court, as it becomes 
specialized, is going to be competing with the Commission, similarly 
specialized at the administrative level. Very likely that was one of the 
factors which led to the prior unhappy experience with such a specialized 
body. 

Secondly, I am inclined to think that there is value in judicial 
review at the hands of judges who bring to bear in their evaluations 
of administrative conduct the broader standards, the broader mores from 
the whole gamut of American life, which they get in their nonspecialized 
judicial capacity. I haven’t expressed that very well, but I hope you 
understand it. 

Mr. James Bistlime: James Bistline, Washington, D. C. Mr. 
Lishman, you spoke of the National Transportation Policy and I am not 
directing my question to this fact that the air part is not in it, but 
rather to the statute as it now stands. Do you think it is better to have 
it somewhat fluid with everybody arguing as to what it means? I am 
speaking of the different modes of transportation, or to have Congress 
adopt a more definitive stand as to what it means? Which way do you 
think we should go? 

Mr. Lishman: I am no expert, but I will just give you my off-the-cuff 
opinion. I am a great believer in building up the expertise and inde- 
pendence of any commission and particularly the I. C. C., and I think 
that the policy or guidelines which are laid down by Congress should 
be of such a flexible nature that it will permit the Commission to adjust 
the administration of the law to the onrushing realities that we are 
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going through. As you know, it is cumbersome to amend a statute. I 
would rather see a generalized and flexible statement of policy allowing 
its implementation to be made by the Commission and giving the Com- 
mission plenty of time, even if necessary to put out experimental policies 
to see how they work. No one is a Solomon. We can’t tell in advance 
on a broad question of policy whether it’s going to apply properly in 
the national public interest in every situation. 

In my view, we have got to provide for a greater degree of flexibility 
on the part of these independent commissions. Underlying that, you 
have to have Commissioners who are really expert or who have the 
ability and opportunity to develop into experts in their various fields. 
You have to have greater continuity of tenure for these men. You have 
got to give them better pensions and better job security. They should 
have that inner assurance which comes from the knowledge that their 
reappointment or continuance in office is not dependent upon political 
caprice or the favor of any pressure group. These men should not be 
swayed by any consideration other than their own expert, independent 
judgment as to what the public interest is. If they do not stay within 
their statutory bounds, judicial remedies are available. 

Mr. David G. Macdonald: My question is for Mr. Lishman, follow- 
ing up on that last question and answer. Do you believe in the field of 
relationship between the Congress and the Commission that, when a man 
is nominated to serve as a Commissioner in hearings with respect to his 
nomination, he should be required to commit himself with respect to 
interpretation of the statute, particularly in fields which are not yet 
judicially determined, and are still open for administrative decision? 

Mr. Lishman: Absolutely not. 

Mr. G. B. Perry, Houston, Texas: Back to the prior question, Mr. 
Lishman, do I understand in your remarks as to the National Transpor- 
tation Policy and Commission guidance by Congress, that you might 
advocate as so many people, I believe, are thinking today, that Section 
5(a) should be taken from the Act? 

Mr. Lishman: Do you mean the one dealing with mergers? 

Mr. Perry: No, Rule of Ratemaking, 15(a), I’m sorry. 

Mr. Lishman: Well, no, as we know, ratemaking for the future is 
a legislative function. And we know, one of the reasons why the com- 
missions are established and particularly this one. is that Congress cannot 
possibly keep up with the day-to-day developments which have to be 
taken into consideration in ratemaking. I certainly wouldn’t advocate 
taking away from the Commission its power over rates. 

Mr. Perry: No, Mr. Lishman, 15(a) doesn’t do that. It provides 
a directive as opposed to a power. 

Mr. Lishman: You are talking about the ‘‘shall not’’ rule? 

Mr. Perry: Yes. 

Mr. Lishman: I am not expert enough to give any opinion on the 
‘*shall not’’ rule but I am inclined to agree with former Secretary Weeks 
when he thinks that rule goes a little too far. I think improvements 
can be made in that section. 
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Mr. Perry: Well, Mr. Lishman, I wasn’t speaking of the rule per se 
or its purpose, but rather the rule as it stands being a direction from 
Congress in the field of administrative law, the mere theory of such a 
regulation in the Act. 

Mr. Lishman: I don’t like it as it is in the Act. 

Mr. Perry: That’s all I asked. Thank you. 

Mr. Edmund A. Nightingale: Edmund A. Nightingale, Minnesota. 
Mr. Lishman, if we are to have regulatory agencies reporting to some 
branches of Government and others in statutory intervals, would you 
suggest that the reports might more properly be made or asked by and 
made to the House and Senate Committees? If so, what about the idea 
of some kind of a joint Congressional Committee, similar to, say, the 
Joint Committee on Atomic Energy? Would such a Committee, if it 
were more conversant with some of the problems of the Commission, 
without attempting to influence decisions, possibly be more aware of 
what the Commission’s needs from budget standpoints were, perhaps give 
the Commission what it needs to do the job? 

Mr. Tishman: Did you have reference to the recent practice of hav- 
ing reports made to one of the men in the White House? 

Mr. Nightingale: To put it mildly, Mr. Lishman, if reports are to 
be made without referring to the Executive Department, what you 
infer is correct. 

Mr. Lishman: Well, as a practical matter, I have had the opportu- 
nity of reading some of the reports that have been submitted by the 
agencies and, as far as I am concerned, they are hardly worth the paper 
they are written on. Copies do go to the Chairman of the House Inter- 
state Commerce Committee. Speaking of the broader subject that you 
bring up, I am no expert in this field. However, for two or three years 
I have had to study the workings of the agencies. I do have a feeling 
that Congress should establish some kind of a clearinghouse. I would 
prefer a joint committee clearinghouse on, let us say, transportation 
problems which would be the central source for clearing of legislative 
recommendations and so on. I have advocated that with various people 
on the Hill and gotten absolutely nowhere. We have to face the facts. 
There is a great distrust, at least on the House side, of the efficacy of 
joint committees. With a few exceptions, such as the Joint Committee 
on Atomic Energy, joint committees are not favored on the Hill. You 
are faced with a seine. you would have an awfully tough job trying 
to sell the idea to the House or the Senate that they should have some 
joint committee which would develop its own expertise and have its own 
expert staff. By the way, Senator La Follette said years ago in the 
Atlantic Monthly that Congress should develop for itself the same body 
of expertise that it is insisting upon in the commissions. Then you 
would have the people on the legislative side being able to talk ‘the 
same language with the experts administering the law. I’m heartily 
in favor of that. 

Commissioner Herring: Are there any further questions you wish 
to place? 
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Mr. Robert Walsh: My name is Bob Walsh, Bartlesville, Oklahoma. 
To Mr. Brooks concerning these ‘‘shall nots,’’ and I would ask you 
if you would express your opinion on that. I want to know if Mr. 
Brooks would express his opinion on the three ‘‘shall nots’’ of 15(a). 

Mr. Brooks: Well, we could give quite a lecture on that, but I think 
we can say simply this, with the continued growth of private transporta- 
tion which has been brought about by a number of items, and one would 
have to evaluate high on that list the capacity of a private management 
through the medium of a modern computer to sensitively control his 
product from the point of raw material to point of destination, 
and there has been brought into the traffic game a radically new 
breed of cat. It has brought the production manager and the plant 
manager into the act as they have never been before, and for the first 
time in our lives, the traffic manager is no longer somebody who knows 
something about the intricacies of a tariff. He also has to know some- 
thing about the principles of distribution and the importance of in- 
ventory control and material handling. The result is that in the 
more advanced corporations, you are finding a managerial group 
generally headed by a production man who is very vitally concerned 
with the entire process of production and distribution, starting with 
the raw material and ending with the finished product in the hands of 
the ultimate consumer. He has had this capacity handed to him by the 
fact that the government has expended huge sums to provide ways that 
are available to the public so that all he has to be concerned with is the 
cost of a vehicle. Now, when you are up against that kind of an 
approach where you are talking about production in toto, it is obsolete 
to be talking in terms of individual commodity prices, individual 
commodity rates, individual commodity movements, or even individual 
shipments. When you deal with a fellow like Mr. Anderson, who is the 
traffic manager for Socony Mobil Oil Company and conceded, that 
allowed the other day he had some three hundred milion dollars invested 
in private transportation facilities, including everything from ships to 
pipelines to rail cars to trucks to airplanes, you aren’t going to talk to 
him about moving his business in terms of a specific movement or ship- 
ment. The public carriers are going to have to approach the problem 
of dealing with his total business and be able to do for him what he 
ean do for himself, at least on a comparable basis. Thus, we have to 
shift our basic concept of regulation to accord with the practicalities of 
what business is doing, with what the economy itself is doing. If we are 
not responsive to the exigencies of the commerce of the country, we have 
no basis and no justification for our existence. I am not going to argue 
with you about the mechanics of the law by which you get the regulatory 
process adapted to permit the conforming of the regulated carrier to 
the needs of the economy. I think there are a number of mechanical 
ways this can be done, but the real thrust of this is that no form of 
regulated carriage—and I would include even the airlines in this—no 
form of regulated carriage is long going to exist unless it is able to do 
for its patrons at least as well as the patron can do for himself. Indeed 
I think we must do considerably better, because Mr. Parkinson’s law 
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comes into play here. Once an organization starts on this road, it has a 
tendency in the ordinary management cycle to get bigger and bigger 
and automatically find reasons why not to use some other system out- 
side its own orbit. So I don’t think there is much to be gained in talk- 
ing in terms of mechanics. 

I think the important thing to get across is we have to make our 
public transportation system serve the needs of its customers or it hasn’t 
any basis for existence. 

Commissioner Herring: Are there any more questions on the subject 
at hand? 

Mr. James P. Haynes: Mr. Lishman? 

Mr. Lishman: Yes? 

Mr. Haynes: The regulation as we know it today has been a ques- 
tion of evolution, as you know, and it took several years before the trucks 
were put under regulation, you remember, in 1935, and then it took 
several years’ further experience before we put the waterways and for- 
warders under regulation in 1940. Now, you commented on the air 
regulation and the air subsidies and the like. Do you think in view of 
your experience and studies that the time has come to amend the Act 
to regulate commerce, setting up another section with respect to com- 
mercial air regulation under the Act to regulate commerce rather than 
the form we now have it in? 

Mr. Lishman: That’s a very big question. As I repeatedly say, I 
am no expert on transportation. I have been engaged in observing the 
operations of various agencies. What I say now reflects my own vis- 
ceral reactions. I don’t see how you can splinter up regulation of dif- 
ferent modes of transportation and rationally expect the result to be a 
truly coordinated system which will be good for the whole country. I 
think there should be one central authority with the responsibility of 
finding out what the needs of commerce are, how they can best be 
served by the particular modes of transportation, and so on. I would 
be in favor of some form of governmental machinery which would 
examine into the best means of coordinating our transportation system, 
much in the same way that the Doyle group did. I think the Doyle 
report is an excellent analysis of the many facets of the situation and 
of the difficulties that have been inherited and the makeshift arrange- 
ments which now exist. Using this report as a guide, I am in favor of a 
very intensive overhaul of the statutes which regulate various segments 
of the transportation industry and see what we would come up with. 
We may not come up with anything better than we now have, but at least 
we ought to try and see if we can. I think we can. 

Commissioner Herring: Any further questions? If not, I wish 
to express to the three gentlemen who have so well served this after- 
noon my appreciation. I know I can echo yours to the amount of effort 
that they have placed in their respective addresses to you on the sub- 
ject. I know that as a Member of the Interstate Commerce Commission, 
the broad subject of the relationship of the Commission with the courts 
and with Congress and with the President is something that is of great 
moment to us all and will increasingly be so in the future, I am sure. 
So, thanks to you three gentlemen for your participation. 
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COMMERCIAL AIR TRANSPORTATION 
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Dr. Frederick first came to the aid of practitioners, men and women 
in the transportation industry, and students and teachers who felt the 
lack of study and teaching material on the commercial and business de- 
velopment side of the aviation industry in January 1942 when the first edi- 
tion of this book was published. Revisions in 1946, 1951, 1955 and this 
one of 1961, take the reader into the slipstreams of the newest jets and 
their financial and operating complexities. 

For those who consider aviation a brand new mode of transporta- 
tion, it is of great interest to read that on January 9, 1793, Jean Pierre 
Blanchard began the first air voyage in America in the presence of Presi- 
dent George Washington. Blanchard ascended in a hydrogen balloon 
carrying a passport of introduction from Washington, the first airborne 
letter in this country. Between 1910-1914 Zeppelins carried more than 
35,000 passengers in the first commercial common-carrier service by air 
transportation. 

Dr. Frederick details the progress of the heavier-than-air machines, 
including ‘‘stick and wire’’ construction, the use of the first Duralumin 
and concluding with supersonic transports. 

The discussion of airports and airways is a logical extension of the 
requirements of the growth of the airplane, and as a glance to the future, 
Dr. Frederick is most timely in describing the desirability and economic 
advantage for two or more neighboring communities to compromise their 
demands for a joint airport and find a location reasonably convenient to 
all. The student should find this comment particularly significant in view 
of the speech made by the Honorable Alan 8. Boyd, Chairman of the 
Civil Aeronautics Board, on June 29, 1961, in Newport, Rhode Island, 
wherein the Chairman advocated regional airports. 

The description of the development of the air carriers themselves 
should prove an easy assignment for any student as it reads with spirit, 
action and clarity. 

Very properly, Dr. Frederick reminds all students of air trans- 
portation that its start came from the ‘‘spontaneous attraction of the 
airplane and the Post Office for one another.’’ Pausing to credit 
properly Charles A. Lindbergh for his flight and the public increase of 
interest in flying, the author develops the present air carrier system step 
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by step and closes with an up to the minute analysis of the widening 
gap between trunk and local service airlines. Dr. Frederick not only 
keeps pace with Government and industry airline developments, but 
leads them in his conclusion that the need for the two different types 
of service—trunk and local—will be correspondingly increased. 

The coverage of the history of regulatory legislation naturally 
follows a chronological pattern, but is significant in pointing out a 
recent development of state participation in the field of economic regula- 
tion that could have grave implication for the future of air transporta- 
tion. The author describes the intermingling of interstate and 
intrastate activities of an airline and the absolute necessity that 
uniformity of regulatory action is required to produce a sound and 
orderly economic development, which development is not practicable 
under a system of multiple control. 

This timely warning is of the greatest significance not only to the 
industry, but also to students, as the ramifications of such a develop- 
ment in Federal-State conflict of laws may be with us through several 
future revisions of this book. 

The author has devoted more than passing significance to the policy 
statements of the Air Coordinating Committee. However, it is properly 
pertinent to note that Dr. Frederick neither explains the composition 
of this Presidentially established Committee nor describes its source of 
authority. Students more properly should have been advised that the 
President terminated the Air Coordinating Committee by Executive 
Order No. 10883, dated August 11, 1960. 

Practitioners before the Civil Aeronautics Board will find the 
policy chapters on competition and mail rates, freight rates and pas- 
senger fares stated with meticulous objectivity and so calmly as to be 
almost unrecognizable from the standpoint of one who participated in 
many of the decisions. Dr. Frederick would prove a remarkable mem- 
ber of a regulatory agency if he could maintain such a dispassionate 
appraisal of the Civil Aeronautics Board’s day to day problems. 

Particularly significant in the author’s treatment of these policy 
chapters is his understanding and description of the need of the C. A. B. 
for a planned pattern of route development; the ban on surface carrier 
entry into air transportation; the analysis of the basic problem of the 
local service industry requiring liberalized operating authority and the 
significant force of the supplemental carriers in the competition picture. 

Dr. Frederick concludes the chapter on ‘‘Passenger Fares’’ with 
the statement that no gift of prophecy is necessary to forecast that on 
the future rate policies of this industry will depend to a major extent 
the future volume of traffic, both passenger and freight. Since publish- 
ing date, the author’s prophecy has been borne out and emphasized by 
the active filing and C. A. B. approval of a round-trip coast-to-coast 
excursion fare by Trans World Airlines; a 50-percent reduction in first- 
class fare for youths 12 through 21 years of age, by Bonanza Airlines 
and American Airlines; excursion fares giving 70-percent reduction on 
return portion by Ozark Airlines; and a commuter fare featuring no 
reservations filed by Allegheny Airlines and Eastern Air Lines. 
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The subject of financing of airlines concludes with a statement of 
a national policy on airline subsidies which is unfortunate because it 
credits the Air Coordinating Committee with having set the current 
policy in 1954. The executive personnel of the A. C. C. responsible for 
issuing this policy have long since left the governmental scene and the 
nine-point policy has never been implemented nor adopted officially by 
any Government agency since 1954. 

The author might well have relied more on his footnoted ‘‘16. Leslie 
O. Barnes, ‘Airline Subsidies—Purpose, Cause, and Control,’ Journal 
of Air Law and Commerce, Autumn, 1959 and Winter, 1960.’’ 

The student is properly rewarded by the author in a stimulating 
description of the unbounded future of air transportation and the 
opportunities clearly apparent for the student in this field. The author 
describes the experience of air coach operators, both scheduled and non- 
scheduled, which has given abundant evidence that a far bigger market 
awaits the airlines in the lower fare brackets. Further, in describing 
the rich future of employment opportunities in the industry Dr. 
Frederick brings to mind the fact that ‘‘in a country of approximately 
150,000,000 people, only an estimated 300,000 to 400,000 people normally 
make extensive use of air travel.’’ 

While the student should build genuine enthusiasm for pursuing 
a future in the air transport industry from the author’s reports, the 
present members of the industry should find the Doctor’s exposition 
particularly refreshing and helpful in their daily work. This is particu- 
larly true in view of the issuance of a report entitled, ‘‘ Project Horizon’’ 
by the Federal Aviation Agency, September 10, 1961, which purports 
to list National aviation goals for the next ten years. The report 
states, ‘‘Only a limited number of our citizens travel by air. The vast 
majority do not. Estimates vary, but it is generally agreed that the 
nearly 58 million passengers carried by the U. S. scheduled airlines in 
1960 included a high percentage of ‘repeaters,’ reducing the actual 
number of different individuals flying last year to probably no more 
than 10 to 15 percent of the population. There is no doubt that the 
passenger base of civil aviation is too narrow. The base must be 
broadened.”’ 

Dr. Frederick in discussing passenger fares, airline financing and 
airline passenger development has not only kept pace with the govern- 
mental executive and regulatory developments, but proves to be ahead 
of them in current policy developments. 

Fifteen pages of discussion questions covering each of the chapter 
developments should prove to be of particular value both to teachers and 
students. The text will serve as a valuable tool to airline management, 
the practitioner, and its reading has been most timeworthy to the 
reviewer. 








News of Interest to Practitioners 


Interstate Commerce Commission 


1. C. C. Organization Minutes Further Amended 


The Interstate Commerce Commission announced on August 30, 
1961, further Amendments to its Organization Minutes as follows: 

The Organization Minutes of the Interstate Commerce Commission, 
being assignment of work, business and functions pursuant to section 17 
of the Interstate Commerce Act, issue of March 7, 1961, revised to May 1, 
1961, as amended (26 F. R. 4773, 5167) have been corrected and further 
amended in the following particulars: 

Under the heading Terms, Duties and Responsibilities of the Chair- 
man, Vice Chairman, and Senior Commissioner Present Item 3.11 is cor- 
rected to read as follows: 


3.11 In accordance with Section 1003 (a) of the Federal Avia- 
tion Act of 1958, he is directed, when the occasion arises, in con- 
junction with corresponding action by the Chairman of the Civil 
Aeronautics Board, to designate a like number of Commissioners 
to function as members of a joint board to consider and pass upon 
matters referred to it as provided under subsection (c) of such 
section. 


Under the heading Assignment of Duties to Divisions in Item 4.3, 
Division Two, Rates, Tariffs, and Valuation Division, paragraph (t) has 
been amended, effective August 16, 1961, to read as follows: 


(t) Authority to institute, conduct and determine investiga- 
tions into rates, fares, charges, classifications, and practices related 
thereto, including the reference of matters to joint boards as pro- 
vided for in section 1003 of the Federal Aviation Act of 1958. 


and in Item 4.4, Division Three, Finance, Safety and Service, paragraph 
(v) is corrected to read as follows: 


(v) Part V, relating to the guaranty of loans to common car- 
riers by railroad, excepting matters relating to the closing of such 
transactions which are delegated by Item 6.5 (b) hereof to the 
Chairman of Division 3, unless certified to the Division by said 
Commissioner. 


Lake Sunapee’s Old Steam Locomotive Sidetracked for Safety Checkup 


The old steam locomotive that pulls the tourist train along the shores 
of Lake Sunapee, New Hampshire, is temporarily out of business, the 
Interstate Commerce Commission announced September 1, 1961, because 
it hasn’t complied with the Locomotive Inspection Act. 

The steam engine operates over the lines of the Claremont and 
Concord Railway between Bradford and Sunapee, New Hampshire, and 
its only job is to haul tourists on a picturesque ride along the lake. 
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Railroad buffs and just plain tourists enjoy the ride partly because of 
the engine itself, with smoke billowing out of its stack, its bell clanging. 
and its whistle tooting. 

All the other work of the Claremont and Concord is done by four 
prosaic, though more economical, diesel engines, and they are all in full 
compliance with the law. But the one steam engine is not. 

The Federal agency’s chairman, Everett Hutchinson, explained that 
Congress passed the law about locomotives years ago because boiler 
explosions and other accidents were costing too many lives. Specifica- 
tions were drawn up and inspections required, he said, to protect the 
engineers and firemen, as well as the passengers. 

‘“When an I. C. C. locomotive inspector, on a routine visit, found 
out about the tourist train’s engine, he had no choice,’’ the Chairman 
said. ‘‘He marked it out of service—and out of service it will have to 
stay until the safety of its boiler and valves and everything else has 
been established. 

‘‘T hope this can be accomplished soon. Meanwhile, it is my under- 
standing that arrangements are being made to run the train behind a 
diesel so that the tourist will not be inconvenienced but will lose only 
from a nostalgic viewpoint.’’ 


Results of Inspection of Migrant Worker Vehicles Released By |. C. C. 


The Interstate Commerce Commission on September 11, 1961 made 
public an analysis of detailed safety checks of 106 motor vehicles used 
to transport 1,582 agricultural workers northward from Florida in 
early June. 

‘‘The safety inspections revealed a number of violations of the 
Commission’s motor carrier safety regulations,’’ Chairman Everett 
Hutchinson said. ‘‘However, it was found possible in all but four in- 
stances to obtain the required compliance and thereby make continued 
operation safe. As a result it was not necessary to resort to the formal 
‘Out of Service’ procedure which would have caused lengthy tie-ups of 
the vehicles and their migrant-worker passengers. ’’ 

Of the 106 northbound vehicles inspected in northern Florida and 
South Carolina during the two weeks ending June 2 and 16, passengers 
were carried in 51 buses, 21 trucks, and one tractor-semitrailer, and 
baggage was carried in 33 trucks. The Commission’s Bureau of Motor 
Carriers checked the vehicles for mechanical defects, lack of required 
equipment for safe operation, provisions for passenger comfort and 
health, and driver qualifications. 

It was found that 93 drivers were not carrying the required cer- 
tificate of physical fitness, 40 vehicles did not display a sign reading, 
‘“‘This Vehicle Stops at Railroad Crossings,’’ one bus and 4 trucks did 
not provide a seat for each worker transported, and in 9 vehicles the 
exits were blocked by baggage. 

Among the more serious mechanical defects were defective steering 
systems in 10 vehicles, fuel system defects in 2 vehicles, wiring defects 
in 8 vehicles, defective tires in 22 vehicles, lack of effective parking 
brakes in 17 vehicles, and missing wheel lugs or bolts in 8 vehicles. 
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Chairman Hutchinson said that preliminary inspections were con- 
ducted in May at various Florida points after known transporters of 
migrant workers were urged to bring their vehicles in for a safety check 
prior to beginning northward trips. By bringing their vehicles into 
compliance with I. C. C. motor carrier safety regulations, many of the 
operators avoided having their vehicles marked ‘‘Out of Service,’’ with 
consequent discomfort to passengers while vehicles were repaired. 


Retirement of I. C. C. Employees 
The Commission announced the following retirements: 
Guy A. Lamphier 


Guy A. Lamphier, Assistant Chief, Special Permission Branch, Sec- 
tion of Tariffs, Bureau of Traffic, retired, effective August 31, 1961, with 
over 25 years of continuous service with the Commission. Appointed as 
Senior Clerk, Bureau of Traffic in 1936, he was assigned to the position 
of Passenger Tariff Examiner. In 1946, he was promoted to Chief, 
Passenger Tariff Branch—Tariffs, and in 1950 to Chief, Special Per- 
mission Branch—Motor Tariffs. In a Bureau reorganization in 1957, 
Mr. Lamphier was promoted to Assistant Chief, Special Permission 
Branch, Bureau of Traffic. Prior to joining the Commission staff, he 
attended Aurora College, Aurora, Illinois, and was employed in the 
railroad industry. 


Louis F. Culp 


Louis F. Culp, Auditor in Transportation Utilities in the Kansas 
City office of the Bureau of Accounts, retired, effective August 31, 1961, 
after over 17 years of continuous service with the Commission. He was 
appointed as Accountant and Auditor in 1944 and assigned to the Bureau 
of Motor Carriers in Kansas City, Missouri. In 1948 this function was 
transferred to the Bureau of Accounts and Cost Finding, now Bureau 
of Accounts. Mr. Culp was promoted to Accountant in 1953 and in 1958 
to Auditor in Transportation Utilities. Prior to joining the Commission, 
he was employed in private industry. 


Miss Julia O. Kemp 


Miss Julia O. Kemp, Examiner (Miscellaneous Documents), Section 
of Proceedings, Bureau of Finance, retired, effective August 31, 1961, 
with over 44 years of Federal service. She was appointed as Junior 
Clerk, Bureau of Finance in 1921. Miss Kemp was promoted to Clerk- 
Stenographer in 1942, Clerk in 1947 and Examiner (Miscellaneous Docu- 
ments), in 1953 in the Convenience and Necessity Section. This section 
was consolidated this year with others into the new Section of Proceed- 
ings. Prior to serving on the Commission staff, Miss Kemp was employed 
by the War Department. 


Mrs. Louise E. Elliott 


Mrs. Louise E. Elliott, Supervisory Telephone Operator, Space and 
Facilities Branch, Section of Administrative Services, Office of the 
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Managing Director, retired on August 11, 1961, with over 16 years of 
continuous service with the Commission. Appointed as a telephone 
operator in 1945, Mrs. Elliott was promoted to Supervisory Telephone 
Operator in 1960. Prior to joining the Commission, Mrs. Elliott was 
employed in private industry. 


Chapter News 
Baltimore Chapter 


Mr. Karl J. Grimm, Chairman, reports that the Chapter held its 
first meeting of the season, September 22, 1961, at the Southern Hotel, 
Baltimore. The principal speaker was Vice Chairman Rupert L. Murphy, 
of the Interstate Commerce Commission. Present also were Commis- 
sioners Howard G. Freas, Charles A. Webb and William H. Tucker, as 
well as several of the Commission’s staff. 


Metropolitan New York Chapter 


Mr. A. Robert Bamonté reports that Mr. Arthur M. Marshall, of 
Springfield, Massachusetts, addressed the Metropolitan New York Chap- 
ter on September 26, 1961. His subject was ‘‘Carrier Service and the 
Picket Line: A Dilemma.’’ 


University Programs 
7th Transportation Management Program at Columbia University 


Dr. Ernest W. Williams, Jr., Director, Transportation Management 
Program, Graduate School of Business, Columbia University, has an- 
nounced the 7th Transportation Management Program. It will be held 
February 4 through February 9, 1962 at Arden House, the Harriman 
Campus, Columbia University. This is the outgrowth of a series of 
transportation conferences sponsored in 1953 by the Graduate School of 
Business, and was offered in 1956. Applications should be submitted not 
later than December 8, 1961. Further information may be obtained by 
writing Dr. Williams, the Director. 


15th Annual Institute On Air Transport Management at American University 


The School of Business Administration, American University, Wash- 
ington, D. C., will hold its 15th Annual Institute on Air Transport Man- 
agement, November 6-November 17, 1961. According to the announce- 
ment, this management development program, directed by Professor 
Marvin L. Fair, will concentrate in 1961 on the problems brought by 
the jet age to the air transportation industry and successful management 
procedures for dealing with those problems. The three basic areas the 
curriculum will cover are: The Changing Economics of Commercial Air 
Transportation ; Problems of Management Operations; and Problems of 
Coordination of Commercial and Military Air Operations for Greater 
Efficiency in National Defense. 

Further information may be obtained by writing Dr. Marvin L. 
Fair, Director, Transportation Program, The American University, 1901 
F Street, N. W., Washington 6, D. C. 
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Meetings 


Fleet Maintenance Exposition Announced for October 1961 


The 1961 Fleet Maintenance Exposition, sponsored by the Private 
Truck Council of America, Inc., will be held October 23-26 in the New 
York Coliseum. A technical program of workshops and seminars on 
maintenance problems and procedures is planned and prominent experts 
and engineers in the fleet and maintenance fields will act as discussion 
leaders, panelists and moderators. 


Publications 
Federal Carrier Cases and Motor Carrier Reports Wanted 


Mr. Lloyd M. Roach, one of our members, is interested in purchasing 
a set of I. C. C. Motor Carrier Reports and Volumes 1-11 of Federal 
Carrier Cases. Anyone having these books for sale may write Mr. 
Roach, who is an attorney, at Post Office Box 619, Texarkana, Texas. 


1. C. C. Advisory Committee Report Available 


There are still a few available copies of the First Report to the 
Interstate Commerce Commission by the Special Advisory Committee 
on Interstate Commerce Commission Practices and Procedures, which 
may be obtained at the Association’s Headquarters Office, 1112 I. C. C. 
Building, Washington 25, D. C., at $1.00 each. 


1. C. Acts Annotated 


Number 19, Volume V, ‘‘ Advance Bulletin of Interstate Commerce 
Acts Annotated,’’ is now available. Bulletins are issued at frequent 
intervals in order to provide annotations covering legislation, regulations 
and court and Commission decisions as currently as possible. 

Volume 18, ‘‘Interstate Commerce Acts Annotated,’’ the latest 
bound supplement to the basic publication, can now be ordered by title 
and Cat. No. IC 1 act 5/2:18 from the U. 8S. Government Printing Office, 
Washington 25, D. C. The price is $3.75, payable by money order or 
check drawn to the Superintendent of Documents. When manuscript 
for Volume 18 was sent to the U. 8S. Government Printing Office, it was 
not possible to include material contained in Volume III, No. 24 and 
later issues of this bulletin. Therefore, Volume III, No. 24 and all later 
issues should be retained for use with bound supplements. 


New Traffic World Volume Published 


Traffic World’s Questions & Answers Book Vol. 12 has now been 
issued. It presents a compilation of all questions and their answers 
appearing in the Traffic World section from July 1959 through June, 
1960, and treats impartially real transportation problems submitted by 
this publication’s readers. This latest 164-page volume is $3.00 and 
may be obtained from Book Department, The Traffic Service Corpora- 
tion, 815 Washington Building, Washington 5, D. C. 
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Agriculture Department Handbook Published 


A new 108-page handbook, Protection of Rail Shipments of Fruits 
and Vegetables, Agriculture Handbook No. 195, by W. H. Redit and 
A. A. Hamer, published by Market Quality Research Division, Agricul- 
tural Marketing Service, U. S. Department of Agriculture, July 1961, 
may be obtained from the Superintendent of Documents, U. 8. Govern- 
ment Printing Office, Washington 25, D. C., at 55 cents per copy. 


Agricultural Commodities Transportation Bibliography 


A 126-page booklet entitled Transportation of Agricultural Com- 
modities in the U. S.—Bibliography of Selected References, 1949-1959, 
Miscellaneous Publications No. 863, may be obtained from Superinten- 
dent of Documents, U. S. Government Printing Office, Washington 25, 
D. C., at 40 cents each. This is an annotated bibliography to provide 
reference to recent publications on the transportation of agricultural 
commodities and contains references devoted to transportation and to 
such related problems as temperature control, loading and unloading 
and use of containers. 


Miscellaneous 
Lawyer Needed for Research and Brief Writing 


One of our members is interested in obtaining the services of a 
lawyer experienced in motor carrier practice before the Interstate Com- 
merce Commission to engage in research and brief writing on a part-time, 
irregular basis. For further information inquiries should be addressed 
to Mr. Arthur M. Marshall, Attorney at Law, 145 State Street, Spring- 
field 3, Massachusetts. 





LIFE’S RECORDS CLOSED 
By Ropert P. Fauat 
Chairman, Memorials Committee 
B. L. Frazier, Vice President, Traffic, McLean Trucking Company, 
Winston-Salem, North Carolina. (August 7, 1961) 


Frank J. Stopka, Traffic Manager, Munsingwear, Inc., 718 Glenwood 
Avenue, Minneapolis 5, Minnesota. (August 19, 1961) 








Recent Court Decisions 


By Warren H. Waener, Editor 





Shorthaul prohibition in. section 15 (4) applies where two railroads own a third 
railroad. 


Chicago, Milwaukee, St. Paul & Pacific R. Co., et al. v. United States, 
et al. (6 L. Ed. 2d 772). No. C-58-77 


On June 5, 1961, the Supreme Court affirmed, by a 6-2 vote, the 
judgment of the District Court which dismissed complaints attacking 
the validity of the Commission’s order in Docket 31466, Chicago, M. St. 
P.d& P. R. Co. v. Spokane P. & 8. Ry. Co., 300 I. C. C. 453. 

The Milwaukee had sought the establishment of through routes and 
joint rates via Spokane to and from points on the line of the S. P. & S. 
for the primary purpose of participating as a bridge carrier in the 
transportation of lumber from points in Oregon located on the 8S. P. & S. 
to points located on Milwaukee’s eastern connections. 

The Northern Pacific and Great Northern jointly own and operate 
the S. P. & S., and objected to the Milwaukee’s proposal on the primary 
ground that it would result in shorthauling them. The Commission 
decided that the shorthauling provision of section 15(4) applies where 
one railroad is jointly controlled by two other railroads. The Supreme 
Court agreed, holding that the shorthaul protection of section 15(4) is 
not limited to the situation where a railroad is under common manage- 
ment and control with one other railroad. 

Quoting from the opinion of the Court: 


Section 1(4) of the Interstate Commerce Act requires rail- 
roads ‘‘to establish reasonable through routes’’ with each other. 
Where such routes are not established voluntarily, the Commission 
has the power, under § 15(3) of the Act, to prescribe them ‘‘ when- 
ever deemed by it to be necessary or desirable in the public in- 


terest.”’ This authority is restricted against shorthauling, how- 
ever, by § 15(4) which provides that the Commission ‘‘shall 
not . . . require any carrier by railroad . . . to embrace in such 


route substantially less than the entire length of its railroad and of 
any intermediate railroad operated in conjunction and under a 
common management or control therewith, which lies between the 
termini of such proposed through route. .. .’’ Appellants contend 
that since the eastern terminus of the S. P. & S. is Spokane, the 
establishment of the through routes via that point would not short- 
haul the 8. P. & S. If, however, the S. P. & S. is under the 
‘‘common management or control’’ of the Northern Lines and the 
shorthaul protection of § 15(4) is available to them, the through 
routes sought would, if granted, result in the latter being short- 
hauled in contravention of this section. 

The findings of the Commission, approved by the District 
Court, indicate clearly that neither of the Northern Lines individu- 
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ally controls the S. P. & S. However, it is equally clear that 
jointly they do manage and control it as effectively as if it were 
part of their own lines. This is particularly true of its traffic 
policy, which is the heart of the problem here. However, appel- 
lants contend that, regardless of the factual circumstances, as a 
matter of law only a single railroad can operate or control another 
line within the meaning of the shorthaul protection of § 15(4). 

The shorthaul exception of § 15(4) originated in the Mann- 
Elkins Act of 1910. 36 Stat. 539, 552. The crucial words 
‘‘common management or control’’ were not defined and the sub- 
sequent legislative history of the provision is of little assistance to 
our inquiry. However, the overriding purpose of the Congress 
seems to have been the protection of the traffic of the controlling 
line. As Senator Elkins, a coauthor of the measure, stated to the 
Senate, the exception ‘‘is one which has always been recognized in 
the transportation business of the country. The road that initiates 
the freight and starts it on its movement in interstate commerce 
should not be required . . . to transfer its business from its own 
road to that of a competitor ... when the commerce initiated by it 
ean be as promptly and safely transported . . . by its road as by the 
line of its competitor.’’ 45 Cong. Rec. 3475-3476. The same 
reasoning would equally apply here. Moreover, the Senate Report 
on the provision emphasizes the same purpose. 

While the language of the section is framed in the singular, 
it appears to us that the reason for this exception is as valid and 
necessary in the case of two railroads owning a third as it is when 
only a single railroad and its subsidiary are involved. See 
Louisville & N. R. Co. v. United States, 242 U. S. 60 (1916), 
where this Court, in construing the discrimination provisions of 
the predecessor of § 3(4) of the Act, stated, ‘‘ [t]herefore, if either 
carrier owned and used this terminal alone it could not be found 
to discriminate against the Tennessee Central by merely refusing 
to switch for it.... We conceive that what is true of one owner 
would be equally true of two joint owners... .’’ At p. 73. 

Appellants rely heavily on the fact that the Congress, in 
enacting the Transportation Act of 1940, broadened the definition 
of the term ‘‘control’’ in many of the sections of the Interstate 
Commerce Act but did not do so in § 15(4), thereby indicating an 
intention to restrict the scope of the exception. This definition, 
however, was enacted as the result of this Court’s holding in 
Rochester Telephone Co. v. United States, 307 U. S. 125 (1939), 
which gave a broad construction to ‘‘control’’ as used in § 2(b) 
of the Communications Act. 47 U. 8. C. § 152(b). It appears that 
the Congress decided to extend this broad definition to certain 
sections of the Interstate Commerce Act to insure Commission 
jurisdiction over persons in indirect control of carriers. See H. R. 
Rep. No. 2016, 76th Cong., 3d Sess. 58. If, however, that definition 
were applied to § 15(4), the opposite result would obtain and the 
Commission’s power would be restricted for the shorthaul excep- 
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tion would then be afforded to carriers having only an indirect 
control of another line. For this reason, the Congress ‘‘thought 
[it] undesirable to make any change in the interpretation of pres- 
ent law... notably ... § 15(4).’’ H. R. Rep. No. 2832, 76th 
Cong., 3d Sess. 63. 

Apparently the phrase ‘‘operated in conjunction and under a 
common management or control’’ has received no prior judicial 
interpretation as we have been unable to find any cases in point and 
have been referred to none by counsel. However, the decisions of 
the Interstate Commerce Commission support the view that control 
of the traffic policy of an affiliate is sufficient to constitute ‘‘con- 
trol’’ or ‘‘management’’ within the meaning of § 15(4). The 
Commission’s conception of these terms was first expressed in a 
rate case, Blackshear Mfg. Co: v. Atlantic Coast Line R. Co., 87 
I. C. C. 654 (1924), in which the Commission stated that ‘‘the 
term ‘carriers under the same management and control’... 
refers to carriers generally controlled through ownership, lease, 
or otherwise to the extent of controlling traffic policy, even though 
separate corporate entity may be maintained.’’ At p. 644. 
(Emphasis added.) In subsequent rate cases the Commission has 
continued to apply this criterion to determine whether or not lines 
are under the same ‘‘management”’ or ‘‘control.’’ 

In another line or ratemaking cases, the Commission has held 
that there can be joint management and control of a third rail- 
road. In rate cases, the Commission generally prescribes a higher 
scale of distance rates for traffic moving over a combination of 
independent lines than it does for goods carried over a single line 
or over a parent-subsidiary system. The distinction is made be- 
cause the latter are expected to result in economies of operation 
which should be passed on to the public. Livestock To, From, and 
Between Points in the Southeast, 101 I. C. C. 105 (1925). For the 
same reason, short or ‘‘weak’’ lines are allowed arbitraries, %. e., 
differentially higher rates in addition to rate scales prescribed for 
general application, whereas small railroads under the ‘‘manage- 
ment’’ or ‘‘control’’ of larger lines are not permitted the addi- 
tional rates. Rate Structure Investigation, Part 13, Salt, 197 
I. C. C. 115 (1933). 

Unless the longhaul of railroads, under joint management and 
control as interpreted by the ratemaking cases, is protected by 
§ 15(4), the advantages which the Commission assumed existed, 
t. €., economies of operation, will be taken from them. The very 
reasons for applying the higher distance rates and denying 
arbitraries would cease to exist. Such a result, flowing from the 
failure to construe § 15(4) as including joint control, would be 
clearly inconsistent with Commission policy in the ratemaking 
eases. Therefore, the Commission has relied upon the same 
eriteria in § 15(4) cases. In Alabama, T. & N. R. Co. v. Southern 
R. Co., 148 I. C. C. 708 (1928), the Commission specifically re- 
ferred to its definition in Blackshear, supra, and applied the limita- 
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tion of § 15(4) to the three roads there involved. See also 
Georgia & F. R. Co. v. Atlantic Coast Line R. Co., 191 I. C. C. 
489 (1933). In fact, in seven separate proceedings involving the 
S. P. & S., the Commission has noted that for ratemaking purposes 
it must be considered as part of the Northern Lines. In one of 
these proceedings, West Coast Lumbermen’s Assn. v. Chicago, 
M. & St. P. R. Co., 129 I. C. C. 363 (1927), joint through rates 
via Canada were sought to destinations served by the Milwaukee 
and the Northern Lines. It was urged that the joint rates, if they 
were prescribed, should be made over routes that would secure the 
longhaul of these railroads. The Commission refused to establish 
the joint rates via the Canadian routes, holding inter alia, that the 
S. P. & S. ‘‘is considered for rate-making purposes a part of the 
Northern Pacific and Great Northern.’’ At p. 364. 

Likewise, the case of Seaboard Air Line R. Co. v. Carolina & 
N. R. Co., 204 I. C. C. 416 (1934), applied the Blackshear defini- 
tion to discrimination cases under § 3(4) of the Act. The Com- 
mission held that under § 3(3), the predecessor of § 3(4), there 
could be no discrimination where the roads involved were under 
a common management and control. The Commission found that 
the Carolina & Northwestern officials ‘‘determine the policy to be 
adopted with regard to traffic matters local to that carrier, but in 
matters of common interest between the Southern and the 
Carolina & Northwestern, the policy determined by the Southern 
prevails. It is apparent, therefore, that both carriers are operated 
under a common management and control.’’ At p. 420. Although 
not a § 15(4) case, it is significant, as pointed out by the District 
Court, because the Commission applied the Blackshear test and, 
upon finding the roads under common management and control, 
permitted them to retain the longhaul as protected by § 15(4). 
The inter-relationship between the two sections as applied by the 
Commission indicates the necessity for the use of the same criteria 
as to control in each. 

We do not consider the cases, relied upon by the appellants, 
to the contrary. Common management and control was not 
established. They were concerned with ownership, as distin- 
guished from control, and even that by more than two railroads. 
There is nothing in these cases holding that such control cannot 
exist under the joint ownership and active management of two 
carriers. Nor do we feel that appellants’ other Commission cases 
are apposite. 

Summarizing, we find that the Commission has for many 
years followed the Blackshear criteria as to what constitutes 
‘‘eommon management’’ or ‘‘control.’’ Likewise, it has since per- 
mitted such management and control to be jointly exercised by 
more than one railroad. We believe that the Congress took note 
of these cases in 1940 when it decided not ‘‘to make any change in 
the interpretation’’ of the limitation provision of § 15(4) of the Act. 
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Reparation not recoverable for misrouted motor carrier traffic—interstate versus 


intrastate route. 


Hewitt-Robins Incorporated v. Eastern Freight-Ways, Inc. No. 26685. 


On July 25, 1961, the United States Court of Appeals for the Second 


Circuit (one Judge dissenting) affirmed a decision of the lower court 
which held that plaintiff could not recover reparation where a motor 
carrier handled an unrouted shipment over an interstate route and 
charged the interstate rate notwithstanding the existence of lower charges 
over an alternate intrastate route. 





Quoting from the opinion of the Court: 


The question involved in this litigation requires the applica- 
tion of the provisions of the Interstate Commerce Act (49 U.S. C. 
301-327), sometimes known as the Motor Carrier Act, to the facts 
disclosed in the complaint. The Court below held the complaint to 
be insufficient under Rules 12-b, 12-c and 56 F. R. C. P. to present 
a justiciable issue. A brief statement of facts is set out below. 

During the period from January 1953 to February 1955, the 
appellant delivered to the appellee at Buffalo and New York City 
numerous unrouted shipments of cartons containing foam rubber 
pads for transportation between the two above cities. The service 
was performed by the appellee over an interstate route. The 
freight charges, in accordance with the filed tariff for such route, 
were paid by appellant who seeks to recover some $10,000 which 
represents the excess of said charges over those applicable to an 
alternate intrastate route. 

The appellee, hereinafter referred to as ‘‘Eastern,’’ is a certi- 
fied common carrier by motor vehicle, possessing operating rights 
between Buffalo and New York City over both interstate and intra- 
state routes. The applicable rates for the interstate movement were 
somewhat higher than the rates for the intrastate movement as fixed 
in the tariffs filed with the Interstate Commerce Commission and 
the Publie Service Commission of the State of New York. 

The complaint alleges specifically that the action ‘‘arises under 
part II of the Interstate Commerce Act, U. S. Code, Title 49, Sec- 
tions 301 to 327.’’ It is further alleged therein that the ‘‘.. . 
rates charged . . . and the practice of the defendant in misrouting 
the shipments . . . were unjust and unreasonable in violation of 
section 216, part II, of the Interstate Commerce Act. (U.S. Code, 
Title 49, Section 316).’’ Other allegations are found in the com- 
plaint asserting the unreasonableness of the rates charged, all of 
which are put in issue by the answer. The appellant recognizes the 
jurisdiction of the Interstate Commerce Commission in the matters 
referred to in the above allegations. The complaint requests a stay 
of the determination of the issues involved until the Interstate 
Commerce Commission could determine ‘‘the reasonable and just 
rates for the transportation of the aforesaid shipments’’ in a pro- 
ceeding to be instituted by appellant upon the commencement of 
the action. It may be stated that such a proceeding was taken and 
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an administrative determination was made holding that Eastern’s 
routing practice, as indicated above, was unreasonable. A cease 
and desist order to operate prospectively was entered. Such deter- 
mination is challenged by Eastern in an action to review same. The 
action is pending in the United States District Court for the Dis- 
trict of New Jersey. 

Subsequent to the commencement of this action, the Supreme 
Court handed down the decision reported as T. I. M. E. Inc. v. 
United States, 359 U. S. 464. The lower court relied upon that 
decision in holding that the complaint, in so far as it is based upon 
the statute, does not state a claim upon which relief may be granted. 
The appellant’s argument that this action may be distinguished 
from the holding in the T. J. M. E. case, because the later decision 
involved rates which were intrinsically unreasonable while here the 
rates are unreasonable by reason of misrouting, is not persuasive. 
Under part 1 of the Interstate Commerce Act, 49 U. S. C. A. §§ 1, 
et seq., ‘‘ Whether the practice of the carrier of shipping over the 
interstate route was reasonable, when a lower intrastate route was 
open to it, presents an administrative question, . . .’’ Northern 
Pacific Ry. Co. v. Solum, 247 U. 8. 477, 482-483. The same practice 
when arising under the Motor Carrier Act §§ 201, et seq., part II 
of Interstate Commerce Act, 49 U. S. C. A. §§ 301, et seq., must 
necessarily be an administrative question. For there is no sig- 
nificant difference of language between the applicable sections of 
part 1 of the Interstate Commerce Act and of the Motor Carrier 
Act. It follows that the rationale of the T. I. M. E. case, pages 472, 
et seq., is directly applicable here: if, as T. J. M. E. holds, under 
the saving clause of § 216(j) of the Motor Carrier Act, 49 U. S. 
C. A. § 316(j), no common law remedy is saved to a shipper 
aggrieved by an unreasonable rate, which was an administrative 
question, no such remedy is saved to a shipper aggrieved by the 
application of an unreasonable route, which was also an adminis- 
trative question as held in Northern Pacific Ry. Co. v. Solum, supra. 

Affirmed. 


“Groceries” do not include fresh meats—application for extension of authority 


denied if applicant unfit. 


Kroblin Refrigerated Xpress, Inc. v. United States, et al. Nos. 928 


and 932. 
On July 27, 1961, a three-judge court for the Northern District of 


Iowa, Eastern Division, approved the action of the Commission holding 
that ‘‘groceries’’ do not include fresh meats, and that extension of 
authority may be denied if applicant is found unfit. 


Quoting from the opinion of the Court: 
Civil-932 


This proceeding was docketed before the Commission as MC-C- 
1587, Heuer Truck Lines, Inc.—Revocation of Certificate, reported 
in 66 M. C. C. 47. It was instituted by the Commission on its own 
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motion in an investigation proceeding instituted pursuant to sec. 
204(c) of the Interstate Commerce Act, 49 U. 8S. C. A. 304(c), and 
resulted in an order by the Commission that the plaintiff’s prede- 
cessor-in-interest, Heuer, cease and desist from the performance of 
operations found not to be authorized by Heuer’s certificate, namely 
transporting fresh meats, the Commission having interpreted the 
commodity term ‘‘groceries,’’ contained in the motor carrier cer- 
tificate, now held by Kroblin, as not including ‘‘fresh meats.’’ 

Initially a hearing was held before an individual Commissioner. 
Thereafter a report was issued by what was then division 5 of the 
Commission, finding that Heuer’s authority to transport groceries 
did not authorize the transportation of fresh meats, and ordering 
Heuer to cease and desist from such transportation. Petitions for 
reconsideration were filed by Heuer and an intervener, and were 
denied by the Commission. Heuer then brought an action in the 
United States District Court for the Southern District of Iowa to 
set aside the orders of the Commission on the ground, among other 
things, that, contrary to the requirements of the Administrative 
Procedure Act, an initial or recommended decision had not been 
made by the officer who presided at the hearing. As a result, the 
Commission vacated its prior orders and referred the proceeding 
back to the Commissioner who presided at the hearing for an issu- 
ance of an initial decision. Heuer then dismissed the district 
court action. 

On August 2, 1955, the Hearing Commissioner served his initial 
decision which was practically a verbatim copy of the fifth divi- 
sion’s report. After exceptions were filed by Heuer, division 1 
issued the report and order presently complained of, finding that 
the term ‘‘groceries’’ as used in Heuer’s certificate means ‘‘articles 
for human consumption which are customarily served as food, 
except fresh meats,’’ that Heuer’s transportation of fresh meats 
to, from or between points which it could serve in the carriage of 
‘‘groceries’’ was unauthorized, and that a cease and desist order 
should be entered in accordance therewith. 

Heuer then filed a petition for reconsideration and further 
hearing which was denied by the Commission, whereupon Heuer 
instituted the present action. 

At the request of the parties, this matter was continued by the 
District Court for the Southern District of Iowa, pending disposi- 
tion by the Commission of Heuer’s application in MC-30844, Sub 
No. 25, in which Heuer sought specific authority to transport 
‘‘fresh meats’’ in the territory covered by Heuer’s existing 
‘‘groceries’’ authority. (This authority was ultimately denied by 
the Commission in proceedings complained of in Civil-928 dis- 
cussed infra.) 

Plaintiff seeks relief from the orders of the Commission on 
the following grounds: 

(1) That the Commission’s definition of ‘‘groceries’’ as used 
in plaintiff’s certificate is arbitrary, erroneous and lacking in any 
rational basis. 
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(2) That the Commission’s action in denying plaintiff’s peti- 
tion for reconsideration and for further hearing was arbitrary, 
capricious and in abuse of its discretion. 

(3) That the Commission’s proceeding in Docket MC-C-1587 
was violative of section 8 of the Administrative Procedure Act. 

We direct our attention to the first ground presented. It is 
well settled that the construction of the scope of certificates issued 
by the Commission is within the province of the Commission and will 
not be overturned unless capricious, arbitrary or clearly erroneous. 
Nelson, Inc. v. United States, 355 U. S. 554, 78 S. Ct. 496, 2 L. Ed. 
2d 484 (1958); United Truck Lines v. Interstate Commerce Com- 
mission, 189 F. 2d 816 (9th Cir., 1951), cert. denied 342 U. S. 830; 
Ace Lines, Inc. v. United States, 14 Fed. Carr. Rep., paragraph 
81,925 (S. D. Ia., 1960). 

In Nelson, Inc. v. United States, supra, at page 558, the Su- 
preme Court stated: 


In ascertaining that meaning (of words in a commenti description), 
we are not oe carte blanche: just as “/t/he precise delineation of an 
enterprise which seeks the protection of the ‘grandfather’ clause has been 
reserved for the Commission,” Noble v. United States, 319 U. S. 88, 93 
(1943), subsequent construction of the grandfather — by the Com- 
mission is controlling on the courts unless clearly erroneous. Dart 
Transit Co. v. Interstate Commerce Commission, 110 F. Supp. 876 
(D. Minn. 1953), aff’d., 345 U. S. 980 (1953). 


In Dart Transit Co. v. Interstate Commerce Commission, supra, 
the Court, speaking through Judge Sanborn, stated at page 880: 


- It is our opinion that in an action such as this, a court may not 
substitute its judgment for that of the Commission with respect to the 
question of the scope or coverage of a permit which the Commission 
has issued to a motor carrier, if that question is at all doubtful. 

In the interest of uniformity in the regulation and icing of the 
motor carrier industry, it is of course essential that the Commission 
be subjected to as little judicial interference as the law will permit. 


This principle is further illustrated by the decision in Ace 
Lines, Inc. v. United States, supra, where the Court said: 


The poeeery responsibility for interpreting certificates and deter- 
mining what items fall within a commodity description contained in a 
certificate rests in the Interstate Commerce Commission. It is for the 
Commission rather than the courts to select and apply the tests to be 
used in determining what commodities fall within a commodity descrip- 
tion. If the Commission’s action in these respects is not arbitrary or 
capricious or the result of an abuse of discretion, or induced by an 
erroneous view of the law, the court should not interfere. 


From the foregoing authorities it is clear that the courts are 
required to respect the findings and conclusions of the Commission 
in interpreting certificates and the court should not set aside orders 
made by the Commission unless the orders are shown to have been 
capricious, arbitrary, an abuse of discretion or in violence to some 
established principle of law. 
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Initially Kroblin contends that the Commission’s definition of 
‘‘groceries’’ as ‘‘articles for human consumption which are cus- 
tomarily served as food or which are used in the preparation of 
food, except fresh meats’’ is arbitrary, erroneous and lacking in 
any rational basis. It further contends that there can be no justi- 
fication other than administrative expediency to except from this 
general definition one and only one prominent food category, ‘‘ fresh 
meats,’’ in that the commonly accepted meaning of the term 
‘‘groceries’’ includes fresh meats. The plaintiff contends that 
there is no more reason for excluding fresh meats from the classifi- 
cation of groceries than for excluding such items as fresh vegetables 
or frozen foods, which are now included in the Commission’s defi- 
nition of groceries, as there are exclusive vegetable markets as well 
as exclusive meat markets and that frozen foods and vegetables 
likewise require special service in handling during transportation. 
On the other hand, the Commission contends that because there are 
exclusive meat markets and because fresh meats require a special- 
ized handling in transportation therefore there is a logical reason 
for excluding fresh meats from the general classification of 
groceries. 

The Commission further contends that at the outset the court 
should consider the fact that there was nothing new or novel in 
the construction applied by the Commission to the term ‘‘groceries’’ 
in plaintiff’s operating certificate. The Commission points out 
that this same definition excepting fresh meats was set forth and 
approved in a reported case as far back as 1948. In Hazelwood 
Extension—Packing House Products, 49 M. C. C. 53 at page 57 
the Commission stated : 


Our Bureau of Motor Carriers has informally expressed the opinion 
that groceries include any article for human consumption which is 
customarily served as food or as a substance entering into the prepara- 
tion of foods in the home, except fresh meats. . . . In our opinion a 
permit authorizing the transportation of groceries does not include 
authority to transport fresh meats for meatpacking houses... . 


The same administrative construction of ‘‘groceries’’ was given 
specific judicial approval by the court in Bird Trucking Co. v. 
United States, 159 F. Supp. 717, 720-21 (W. D. Wis. 1955), where 
it was stated : 


Therefore, the Commission was acting clearly within its powers in 
defining “groceries,” when appearing as an item in operating authorities, 
to include “any article for human consumption which is customarily 
served as food, or is a substance entering into the preparation of food 
in the home, except fresh meats.” We cannot say as a matter of law 
this definition is arbitrary or clearly erroneous. 


See also, Bonney Motor Express, Inc.—Norfolk and Suffolk, Va., 
71 M. C. C. 589, 592 (1957). 

The Commission therefore contends that as well as consistently 
giving the term ‘‘groceries’’ the construction here attacked, within 
the transportation industry itself, the transportation of fresh meats 
has traditionally been regarded as a separate business from she 
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transporting of groceries. The Commission contends that for years 
the ‘‘grocery store’’ and ‘‘meat market’’ were separate and distinct 
entities, and that the ‘‘groceries’’ came to connote the foods sold 
in grocery stores except fresh meats. Certainly the modern super- 
market carries fresh meat as well as many items formerly found 
only in hardware and drugstores. Many carriers now, operating 
under proper authorization, give complete service to grocery stores. 
Such authority is not contained in a certificate to transport 
groceries alone. The merchandising history of canned, smoked and 
cured meats may be somewhat confusing. The Commission con- 
tends that all three types of meats were carried by grocery stores 
exclusive from and/or in conjunction with the meat markets, and 
that by the time fresh meats were found in the modern super- 
markets, they were already established in the transportation in- 
dustry as a distinct and separate commodity. As such, they were 
not automatically included in the term ‘‘groceries’’ merely because 
they were sold in grocery stores. Considering these arguments as 
a whole, it cannot by any matter be said there is no rational basis 
whatsoever to support the interpretation of the Commission. 

An alternative contention of the plaintiff is that the Commis- 
sion should have applied the ‘‘intended use test’’ to the term 
‘*eroceries,’’ thereby authorizing transportation of fresh meats as 
long as their intended use is in a grocery store. The plaintiff points 
out that the Commission has previously vacillated between inter- 
preting a commodity description as a generic term or as an intended 
use type of description comparing Descriptions in Motor Carrier 
Certificates, 61 M. C. C. 209, 257 with Point Pleasant Transp. Co., 
Inc.—Declaratory Order, 61 M. C. C. 666, as to the commodity 
description ‘‘building materials.’’ In ‘‘ Descriptions’? this term 
was referred to as a generic term while in ‘‘ Point Pleasant’’ it was 
found to be an ‘‘intended use’’ description. 

The Commission argues that the intended use test is not ap- 
plicable to the commodity description ‘‘groceries’’ in that that term 
is readily identifiable by what it is, rather than by the use to which 
it will be put, and that the term has always had a well-defined 
meaning within the transportation industry. In any event, the 
Commission argues, the Court need not be concerned with this argu- 
ment of plaintiff unless it finds that the Commission had no ra- 
tional basis for defining the term ‘‘groceries’’ as was indicated 
supra, it did have. 

After thorough consideration of those various contentions of 
the Commission and the plaintiff, the Court acknowledges that 
different meanings can be attached to the term ‘‘groceries’’ as a 
commodity description but, where a commodity description is sub- 
ject to a difference of opinion as to its scope, it is clearly within 
the province of the Commission to make the determination and 
interpretation. This Court cannot say that the Commission acted 
arbitrarily or capriciously in determining that the term ‘‘groceries’’ 
excluded fresh meats. The fresh meat industry has become a vast 
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and important segment of our economy; it is, in itself, a large 
industry. The burden is upon the plaintiff to establish that the 
Commission acted arbitrarily and without any rational basis in 
establishing the classification complained of, and it has failed to 
meet that burden. Therefore, the action of the Commission cannot 
be said to be arbitrary, capricious, or the result of any abusive 
discretion on its part. 

The next ground urged for relief from the Commission’s ac- 
tions by the plaintiff is that the Commission acted arbitrarily, 
capriciously and in abuse of its discretion in denying plaintiff’s 
petition for reconsideration and for further hearing. Plaintiff 
contends that in view of Bird Trucking Co. v. United States, 159 
F. Supp. 777 (D. C. W. D. Wis., 1955) and Salvino v. U. 8., 119 
F. Supp. 277 (D. C. W. D. Wash. 1954) plaintiff should have been 
allowed a further hearing for the purpose of presenting evidence 
as to whether the meaning of the term ‘‘groceries,’’ as applied to 
Heuer’s certificate, should be revised, and whether the certificate 
should be modified to include fresh meats on the basis of Heuer’s 
operations during the grandfather period. In the event a grand- 
father permit does not properly reflect the scope of a carrier’s 
grandfather operations, the carrier’s remedy lies in petitioning the 
Commission to reopen the grandfather proceedings. Nelson, Inc. 
v. United States, 355 U. S. 554, 78 S. Ct. 496, 2 L. Ed. 2d 484 
(1958), at 561, where the Supreme Court stated: 


Finally, appellant contends that the Commission’s interpretation 
limits the actual—though previously unasserted—scope of grandfather 
operations carried on by appellant's predecessor, thus subverting the 
substantial Sgn which a grandfather permit should establish between 

ne a post-Act operations. Alton R. Co. v. United States, 315 
5 (1942). If this be so, the remedy lies elsewhere and in the 
pt J grandfather permit does not correctly reflect the scope of the 
grandfather operation, the carrier’s recourse is to petition the Commis- 
sion to reopen the grandfather proceedings for consideration of the 
evidence not previously brought to the Commission’s attention. Such a 
contention is no answer to the present charge of permit violation, since 
the permit cannot - collateral attacked. Callan Road Im rovement 
Co. v. U. SS, #45 507 (1953): e-}~ Commerce Comm'n. Vv. 
Consolidated Preightunys, Inc., 41 F. — 651. To hold otherwise 
would render meaningless the congressional requirement of a permit to 
oy grandfather operations subsequent to the Act. (Emphasis 
adde 


Here neither the plaintiff nor its predecessor has ever sought 
a correction of its commodity description or a modification of its 
grandfather certificate. The Commission properly refused to con- 
sider evidence of Heuer’s grandfather rights in the petition for 
rehearing. We find no abuse in discretion of the Commission in 
refusing plaintiff’s petition for further hearing. 

The final ground urged by the plaintiff for relief from the 
Commission’s order is that the proceedings in Docket MC-C-1587 
were violative of section 8 of the Administrative Procedure Act, 
5 U. S. C. A. section 1007, for the reason that the Hearing Com- 
missioner’s initial report was practically a verbatim copy of the 
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original Commission’s report, which was vacated and thus did not 
comply with this section which provides in part as follows: 


(a) ACTION BY SUBORDINATES.—In cases in which the agency 
has not presided at the reception of the evidence, the officer who pre- 
sided . . . shall initially decide the case or the agency shall re  - 
the entire record to be certified to it for initial decision. henever 
the agency makes the initial decision without having presided at the 
— of the evidence, such officers shall first recommend a de- 
cision. 


The plaintif argues that even though the matter was referred 
back for an initial report, and such report was issued by the Hear- 
ing Commissioner it is not a true ‘‘initial report’’ as contemplated 
by section 8 of the Administrative Procedure Act on the ground 
that it did not represent the independent judgment and opinion of 
the officer presiding at the initial hearing, since it was substantially 
identical to the Commission’s report. 

This Court cannot say that it was necessary for the hearing 
officer to rewrite the Commission’s earlier report if the same re- 
flected his findings and conclusions. The purpose of requiring an 
initial report appears not to be merely blind obedience to an ad- 
ministrative technicality, but rather to make certain that adequate 
notice will be given the parties concerned. As stated in Western 
Union Division v. U. 8., 87 F. Supp. 324 (D. C. D. C. 1949) (Aff. 
338 U. S. 864, 70 S. Ct. 148, 94 L. Ed. 580) at page 334: 


The purpose of the cited on a the Administrative Procedure 
Act, supra, (including 5 U. 5. C. A. 1007) is to insure procedures b 
which parties may be fully informed of the issues and proposed grounds 
of decision and be afforded full opportunity to be heard upon these 
issues and grounds. 


In the case of Southern Railway Company v. United States, 180 
F. Supp. 189 (E. C. E. D. Virginia, 1959) Circuit Judge Sobeloff 
succinctly states at page 195: 


The Congressional purpose in enacting the Administrative Pro- 
cedure Act was not to exact a form of literary exercise from adminis- 
trative bodies, but to insist on sufficient disclosure; . 


In the instant case the plaintiff was sufficiently apprised of the 
grounds upon which the initial decision rested to enable it to lodge 
exceptions and objections to the Commissioner’s findings. The 
Commission’s proceeding in Docket MC-C-1587 was not violative 
of section 8 of the Administrative Procedure Act. 

Therefore, the relief requested by the plaintiff in Civil-932 
is hereby denied. 


Civil-928 


Kroblin’s predecessor, Heuer, filed application for extension 
of service for the hauling of fresh meats on November 9, 1954 and 
April 9, 1956 (designated Subs 25 and 28). These proceedings 
were consolidated before the Interstate Commerce Commission and 
carried Docket MC-30844. In both cases the Commission found 
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that the public convenience and necessity required the proposed 
service, and on June 26, 1956, in the Sub 25 proceedings, one of 
the Commissioners authorized the issuance of a certificate to Heuer 
for an extension of its service. Later, but before a certificate was 
issued, the entire Commission reopened the proceedings for further 
hearing ‘‘solely for the purpose of determining the fitness, willing- 
ness and ability of the applicant (Heuer) properly to perform the 
proposed service.’’ Before a certificate was issued, Kroblin, having 
purchased Heuer, was substituted as applicant before the Commis- 
sion, and on July 16, 1958, division 1 of the Commission found that 
Kroblin satisfactorily met the issue of fitness. However, before a 
certificate was issued, division 1 reopened its proceedings ‘‘for 
further hearing solely for the purpose of determining the fitness, 
willingness, and ability of applicant Allen E. Kroblin, Incorpo- 
rated, to render the proposed service.’’ On July 24, 1959, divi- 
sion 1 of the Commission entered its report and order denying both 
the application in Subs 25 and 28 (Sub 28 having been consoli- 
dated with Sub 25) on the ground that ‘‘the substituted applicant, 
Allen E. Kroblin, Incorporated, had failed to establish that it is 
fit and able properly to conduct the proposed operations and to 
conform to the requirements of the Interstate Commerce Act and 
our rules and regulations thereunder.’’ 

The plaintiff contends herein : 

(1) That said order of July 24, 1959, was arbitrary, capri- 
cious, unlawful and not based on substantial evidence. 

(2) That later orders of the Commission entered November 
25, 1959, and June 8, 1960, denying plaintiff’s petitions for recon- 
sideration and for further hearing in said proceedings were arbi- 
trary, capricious and unlawful. 

Section 207(a) of the Interstate Commerce Act, 49 U.S. C. A. 
307(a), the statute which authorizes the issuance of motor carrier 
operating authorities to common carriers, provides in part as 
follows: 


Subject to section 210, a certificate shall be issued to any qualified 
applicant therefor, authorizing the whole or any part of the operations 
covered by the application, if it is found that the applicant is fit, willing, 
and able properly to perform the service proposed and to conform to 
the provisions of this part and the requirements, rules, and regulations 
of the Commission thereunder, and that the pro sed service, to the 
extent to be authorized by the certificate, is or will be - uired by the 
present or future public convenience and necessity ; erwise such 
application shall be denied: 


It is therefore incumbent upon the Commission to make two 
findings before the issuance of a certificate, namely, (1) fitness of 
the applicant and (2) public convenience and necessity. 

The plaintiff concedes that the Commission may deny exten- 
sions where the carrier is found unfit, but complains in this instance 
that the evidence of operational unfitness covered only a five-month 
period shortly after Kroblin took over from Heuer, and that the 
violations, which are listed in Exhibit 157, were comparatively 
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trivial in view of the large operation of Kroblin and were therefore 
not sufficient grounds for a finding of unfitness. Appendix I is a 
compilation of discovered violations of safety regulations by the 
plaintiff found during the course of 21 road checks conducted 
during the period from June 16, 1958 to December 3, 1958. (Ap- 
pendix also includes a citation of regulations for convenience). 
Of the 27 Kroblin vehicles inspected in these checks, it appears that 
21 of them were not in compliance with one or more of the require- 
ments of the Motor Carrier Safety Regulations, and in nine of 
these inspections the vehicles were so imminently hazardous as to 
be placed ‘‘out of service’? pursuant to 49 C. F. R. Sec. 196.5. 
Plaintiff contends such violations should be considered in light of 
the fact that they covered only a brief period of time when Kroblin 
was attempting to integrate the newly acquired Heuer operations 
into Kroblin. However, the regulations make no exception for 
such situations. 

In addition to the violations of safety regulations, the Com- 
mission found that the applicant had been hauling soap in violation 
of its operating authority which did not include this commodity. 
Kroblin complains that it was not aware that Heuer had been 
warned that his operating authority did not authorize the trans- 
portation of soap; however, it is apparent from the record that as 
early as September 17, 1958, the Commission’s District Supervisor 
warned Kroblin that the transportation of soap and soap products 
was not authorized by its certificate, but that Kroblin continued to 
transport soap for over a year thereafter and did not discontinue 
these operations until November 1, 1959, which was after the Com- 
mission had specifically ordered Kroblin to cease. 

Although it is not within the province of this Court to substi- 
tute its judgment for that of the Commission, it is necessary for 
us to inquire as to whether or not the findings of the Commission 
are supported by substantial evidence. U. 8S. v. Pierce Auto 
Freight Lines, Inc., 327 U. 8. 515, 66 S. Ct. 687, 90 L. Ed. 821 
(1946) ; Associated Transports, Inc. v. U. 8., 169 F. Supp. 769 
(D. C. E. D. Mo. 1958). After reviewing the record herein, we 
cannot say that the Commission’s finding is not supported by sub- 
stantial evidence. Likewise, this Court cannot find under all the 
circumstances that the violations by the plaintiff were trivial or 
should be excused. Even though we might not necessarily agree 
with the Commission’s finding that the reported violations are suffi- 
ciently severe so as to warrant a denial of plaintiff’s application 
for extension of service if we were called upon to decide the case 
de novo, we cannot say that the action of the Commission is not 
supported by the evidence or that its action was arbitrary and 
unreasonable. As stated in Federal Communications Comm. v. 
WOKO, Inc., 329 U. 8. 223, 67 S. Ct. 213, 91 L. Ed. 204 (1946) at 
page 229: 


And the fact that we might not have made the same determination on 
the same facts does not warrant a substitution of judicial for adminis- 
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trative discretion since Congress has confided the problem to the latter. 
We agree that this is a hard case, but we cannot agree that it should 
be allowed to make bad law. 


The burden is on the applicant to prove its fitness, 5 U. 8. C. A. 
sec. 1006(c), and there is ample evidence in the record here to 
support the Commission’s finding that the applicant failed to estab- 
lish its fitness. 

The Commission has cited 38 of its reported decisions where it 
has denied an application for extension of service on the ground 
of the unfitness of the applicant. After a review of these cases it 
appears to the Court that the Commission is becoming more 
stringent as to its requirements of fitness. These cases demonstrate 
that the plaintiff is not the only carrier who has been so strictly 
dealt with by the Commission. It cannot be said that adequate 
warning was not given by the Commission, as it stated in Miller 
and Cahill Common Carrier Application, 30 M. C. C. 737, 742 
(1941) : 


Accordingly, we have heretofore generally adhered to the rule that 
although evidence of oe of the Act may be considered in deter- 
mining the fitness of the applicant to perform the a service, it 
is not an — bar to the granting of the aut sought... . 
It mf be, however, that in the near future we shall, In they light of 
several years of administration of the provisions of the Act, with ample 
opportunity on the part of motor carriers to familiarize themselves 
therewith, adopt a more strict and inflexible rule to the effect that 
evidence of unlawful operations renders an applicant unfit pro ~y! 
to perform the services for which authority is sought and preclude 
grant of authority therefor. 


This ‘‘more strict and inflexible rule’’ was adopted as long ago as 
1952 in Lesoine Extension—Coal, 61 M. C. C. 77 (1953), where at 
page 85 the Commission stated: 


We are convinced that the time for adoption of the more strict and 
inflexible rule forecast in Miller and Cabill Common Carrier Application, 
30 M. C. C. 737, 742 (1941) is long overdue. 


See also Kunau Extension—Fertilizer, 61 M. C. C. 482 (1953). 

Plaintiff further contends that the Commission’s orders of 
November 25, 1959 and June 8, 1960, denying plaintiff’s application 
for reconsideration were arbitrary and capricious and an abuse of 
discretion since the Commission reopened Subs 37 and 38 (proceed- 
ings independent of the ones here in issue) for further hearings 
on the issue of fitness while denying its request for reopening in 
Subs 25 and 28 on the issue of fitness. 

It is well established that the granting of a petition for rehear- 
ing or for further hearing is a matter falling entirely within the 
discretion of the Commission and that the Commission’s determina- 
tion thereon will not be upset except on a clear showing of abuse 
of discretion. U. 8S. v. Pierce Auto Freight Lines, Inc., supra; 
I. C. , v. Jersey City, 322 U. S. 503, 64 S. Ct. 1129, 88 L. Ed. 1420 
(1944). 





OCTOBER, 1961 67 





The fact that the Commission reopened Subs 37 and 38 does 
not necessarily indicate an arbitrary and inconsistent position being 
taken on the part of the Commission. Upon a review of the record 
herein the Court can find no such clear showing of abuse of discre- 
tion on the part of the Commission in denying plaintiff’s request for 
reconsideration and rehearing. 

For these reasons the relief requested by the plaintiff in 
Civil-928 is hereby denied. 
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All Practitioners, Please Note 


The Secretary of the Interstate Commerce Commission has 
requested that practitioners advise him by letter of any change 
of address. Besides showing the new address, the letter also should 
list the docket numbers of all proceedings in which the practitioner 
is a party of record or is interested. This information will help 
the Commission in its effort to make prompt delivery of releases 
to interested parties. 














Rail Transportation 


By Joun F. Doneuan, Editor 


I. C. C. Blocks New York Central Plan to Cut Rail L.C.L. Service 


The Interstate Commerce Commission announced on August 28, 
1961 that it has blocked a New York Central Railroad plan to drop a 
substantial part of its rail service on less-than-carload shipments. 

Chairman Hutchinson said the I. C. C. has directed the Central to 
annul an embargo on L.C.L. freight which the railroad announced 
would become effective September 5, 1961. 

‘‘The New York Central has been ordered, in effect, to continue 
giving the public the railroad service provided for in its tariffs,’’ Chair- 
man Hutchinson said. ‘‘The law provides a means for the railroads to 
change their tariffs and, among other things, it assures the public 30 
days’ notice of a railroad’s intention to make tariff changes. 

‘*By its embargo plan, the Central would deny the public the 30 
days’ notice called for by the law. It also would deny the less-than- 
earload service to 33 of the principal points on its lines, but would con- 
tinue the service to 12 of the largest cities it serves. 

‘‘In other words, the Central would continue serving its larger 
customers and the bigger cities, but would take away rail L.C.L. serv- 
ice from the smaller businesses and localities.’’ 

The Central explained in a news release and in newspaper adver- 
tisements that railroad service on L.C.L. freight was not economical. 
It announced the embargo was necessary because the Commission has 
not authorized it to substitute the more efficient trucking service for 
rail service at all points on its lines without restriction. 

The Central’s application for authority to make the trucking serv- 
ice substitution has not yet come before the Commission for a decision. 
The time for filing replies in the case did not expire until September 
10, 1961. 

‘*The public has a right,’’ Chairman Hutchinson said, ‘‘to expect 
the New York Central to abide by the provisions of its tariffs and of the 
Interstate Commerce Act. The Commission could not, in good con- 
science, stand by and permit the New York Central arbitrarily to im- 
pose such an embargo, an action reserved for extraordinary circum- 
stances which render the carrier unable to perform the service. . . .”’ 

The Commission’s action was in the form of Service Order No. 938, 
effective as of 6:00 p. m., E. D. T., Saturday, August 26, 1961. 


I. C. C. Urges Legislative Relief Including Rail Subsidy to Save Rail Passenger Service 


On August 30 Chairman Everett Hutchinson of the Interstate 
Commerce Commission called for Congressional action, including Federal 
subsidies to match State and local aid to passenger carrying railroads, 
to halt a ‘‘plunge to disaster’’ by the nation’s public transport system. 

He presented charts before the Surface Transportation Sub- 
committee of the Senate Committee on Commerce forecasting a decline 
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in intercity ton-miles for common carriers to about 64 percent of the 
total by 1970, compared with 67.5 percent in 1959 and 75 percent in 
1939. 

He predicted the ratio will rise, however, to between 73 and 77 per- 
cent and revenues will increase by $2 to $4 billion by 1970 if Congress. 
enacts a major part of the 10-point legislative program he presented. 

Chairman Hutchinson said that Federal grants of financial aid 
may be undesirable in the long run but are necessary if essential rail- 
road passenger service is to be continued, especially in the East. 

He also made the following specific recommendations : 

Limit application of the agricultural commodity exemption to 
providing assistance to farmers in transporting their products to local 
markets. 

Repeal the dry-bulk commodity exemption but provide for grand- 
father rights. 

Require agricultural cooperatives and shippers’ associations to 
apply for an exemption from Federal regulation. 

Make the civil forfeiture provisions applicable to unlawful opera- 
tions and safety violations, and increase the amount of the forfeiture 
substantially, so as to enable the Commission to deal more effectively 
with ‘‘gray area’’ and unlawful operations such as ‘‘buy-and-sell’’ 
practices. 

Allow a shorter life on depreciable property of railroads for 
Federal tax purposes, to assist the carriers in accomplishing necessary 
modernization. 

Establish a construction reserve fund on the books of common 
carriers. 

Amend section 22 so as to permit performance of transportation 
services for Federal, State, and municipal governments free or at re- 
duced rates only in time of war or national emergency. 

Repeal the Federal excise tax on passenger fares. 

Amend the Federal tax laws to encourage local and State tax 
relief. | 

Chairman Hutchinson said the recommendations were not dramatic 
or, for the most part, new, and said the Commission did not ‘‘suggest 
that they will cure all of the ills of the nation’s common carriers.’’ 

‘*T firmly believe, however,’’ he said, ‘‘that they will result in 
measurable benefits to the carriers and the public. They will help 
arrest the plunge to disaster.’’ 


Rail Abandonment 


The I. C. C. in F. D. 21609 has authorized the Western Pacific 
to abandon 26.96 miles of railroad and acquire and operate a line of 
railroad being constructed by the State of California—approximately 
22.92 miles—near Intake, California. The State of California will con- 
struct a dam on the Feather River five and one-half miles upstream 
from Oroville, California, that will create a reservoir which will 
inundate the line to be abandoned. In order to continue railroad serv- 
ice it will be necessary for the Western Pacific to acquire and operate 
the substitute line being constructed by the State. 









Motor Transportation 


By RicHarp R. Siemon, Editor 


Leasing Regulation 


By order dated July 24, 1961, the Commission amended § 207.3(a) 
of the leasing regulations to provide for more accurate determination of 
responsibility for vehicles ‘‘trip-leased’’ between authorized carriers. 
In the Fifth Supplemental Report in Ex Parte No. MC-43, Lease and 
Interchange of Vehicles by Motor Carriers, the Commission noted that 
‘‘legal responsibility and control frequently is lacking in the operation 
of vehicles leased by authorized carriers’’ under the partial exemption 
and that, in the absence of a written lease, ‘‘it is difficult to to determine 
responsibility for such vehicles during the period after a shipment has 
been delivered and before the vehicle is physically returned to the 
lessor.”’ 


The amended rule, to have become effective October 16, 1961, reads 
as follows: 


(a) Equipment used in the direction of a point which lessor is 
authorized to serve. To equipment owned or held under a lease of 
30 days or more by an authorized carrier and regularly used by it 
in the service authorized, and leased by it to another authorized 
carrier for transportation in the direction of a point which lessor 
is authorized to serve; provided, that the two carriers have first 
agreed in writing that control and responsibility for the operation 
of the equipment shall be that of the lessee from the time the equip- 
ment passes the inspection required to be made by lessee or its 
representative under section 207.4(c) of these rules until such time 
as a like inspection is completed either by lessor or its representa- 
tive upon return of the equipment to the lessor’s service or by 
another authorized carrier taking possession of the equipment in 
an interchange of equipment where such use is contemplated, such 
writing to be signed by the parties or their duly authorized regu- 
lar employees or agents, and a copy thereof carried in the equip- 
ment while the equipment is in the possession of the lessee. 


Certificate Interpretation 


In MC-8582, Sub 3, Jackson Truck Line, Inc., Ext.—Maryville, 
decided August 17, 1961, division 1 dealt with another problem of 
municipal expansion and its effect on operating authority. The author- 
ity in question, dated April 27, 1956, in part covered operations between 
points within 20 miles of Clearmont, Missouri (except Maryville), on 
the one hand, and points in four named states, on the other. The 
applicant had been interlining freight at a point just outside of the 
city limits of Maryville. On June 22, 1960, the city limits of Maryville 
were extended to encompass the terminal interchange point. 

The division followed Southern Motor Express, Inc.,—Modification 
of Certificate, 84 M. C. C. 627 (noted 28 I. C. C. Pract. J. 1110), in hold- 
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ing that certificates should not be interpreted in such circumstances in 
a manner to partially revoke the authority. Since a ruling that the 
certificate referred to the present city limits would constitute such a 
partial revocation, the division held that the certificate authorizes serv- 
ice to the corporate limits of Maryville ‘‘as they existed at the time the 
certificate was issued.’’ 


“Limited Number of Persons” 


In MC-30226, Sub 7, Howell Trucking Co., Inc., Ext.—Secaucus, 
decided August 16, 1961, division 1 concluded that a contract carrier 
permit could be issued authorizing service under contracts with per- 
sons ‘‘who operate retail stores, the business of which is the sale of 
food.’’? Under the proposed grant, applicant would be able to serve at 
least ten interstate shippers. 

The principal question in the proceeding was whether the applica- 
tion met the first test of § 209(b) which requires the Commission to 
consider the number of shippers to be served by a prospective contract 
earrier, and the § 203(a)(15) definition of a contract carrier as one 
who serves ‘‘one person or a limited number of persons.”’ 

The division recognized that § 209(b) does not manifest a Con- 
gressional intent that an arbitrary limitation be set on the number of 
shippers to be served by a contract carrier. It also noted past Com- 
mission determination, in Armored Motor Service Co., Inc., Conversion 
Proceeding, 77 M. C. C. 433, that armored car carriers may enter into 
contracts with a large number of shippers and that those shippers may 
be considered as constituting a single class. Following the reasoning of 
the armored car case, the division concluded that the applicant’s support- 
ing shippers constitute a single class within the meaning of § 209(b) 
and that, in performing service for a large number of shippers in that 
group, applicant would satisfy the contract carrier definition. However, 
to insure that the operations of applicant do not become a common car- 
rier service, the origin point was limited to the warehouse site of appli- 
cant’s parent corporation. 


Restriction to Partial Deliveries 


In MC-115841, Sub 78, Colonial Refrigerated Transp., Inc., Ext.— 
Partial Deliveries, decided August 2, 1961, division 1 refused to impose 
a restriction in a common carrier certificate designed to limit the service 
to the partial unloading of shipments having a final destination beyond 
the involved destination territory. This was done even though one pro- 
testant had withdrawn its opposition when the application was amended 
to include the restriction, because the result would be ‘‘difficult to police 
and administratively undesirable.’’ The division reaffirmed that the 
Commission is not bound by understandings or agreements of the 
parties where they are inconsistent with the public interest and prac- 
ticable and effective regulation. 
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Rolling Mill Rolls 


Rough and further finished rolling mill rolls were the subject of 
the application in MC-77424, Sub 13, Wenham Transp., Inc., Ext.— 
Rolling Mill Rolls, decided July 5, 1961, by the full Commission. The 
controversy arose over whether the commodity could be transported by 
protestants authorized to transport ‘‘supplies used or useful in the pro- 
duction of metal products,’’ and ‘‘iron and steel articles.’’ 

The Commission had little trouble in finding the rolls could be 
transported under the first description, but four Commissioners dis- 
sented from the conclusion that the rolls fall within the category of 
‘‘iron and steel articles.’? The majority refused to follow Transporta- 
tion Activities of McGaughey Bros., Inc., 76 M. C. C. 229, which held 
that finished rolling mill rolls are not iron and steel articles, concluding 
that the rolls are not ‘‘complex’’ items, and that there is little difference 
between partially and completely finished rolls. The controlling factor, 
however, was that ‘‘rolls and pinions’’ are included in the Descriptions 
ease list of iron and steel articles (Description in Motor Carrier Certifi- 
cates, 61 M. C. C. 209), without any qualification whatsoever. 

The dissent argued that the McGaughey case should be followed, 
since finished rolling mill rolls are complex items and it is difficult to 
inelude finished rolling mill rolls in the same category as ‘‘nails, bolts, 
manhole covers, and pipe.’’ 


Cost Evidence 


In I & S M-14267, Compounds or Power—Albany & Germantown, 
N. Y., to Conn., decided August 23, 1961, division 2 distinguished be- 
tween instances of ‘‘following the traffic’’ to new origins and those in 
which the carrier has handled the traffic between the points involved, 
insofar as the need for showing cost is concerned. Specifically it 
pointed out that in the case referred to by the respondent (Cotton 
Cloth, Canton, Mass., to New Jersey and New York, 310 I. C. C. 675), 
the proposed rates were published to follow traffic which formerly 
moved from a different origin to the same destination, while in the in- 
stant case the reduced rate would apply from an origin and apparently 
to destinations from and to which respondent is now handling traffic. 


Notes 


Rates may not be found to be just and reasonable merely because 
they are on the same level as competitive rates (I & S M-14176, 
Assembling Class Rates—Ohio to Mich., 7-17-61) ... 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 

02.00 Purpose of grandfather clause is to place an applicant in sub- 
stantial parity with its position on critical date. MC-8484, Finton Delivery, 
Inc., Com. Car. App., 7-21-61, Div. 1. 

02.00 Section 15a(3) of Act is subject to closing provision in that 
paragraph which reads: “giving due consideration to objectives of National 
Transportation Policy declared in this Act.’’ Clearly, prohibition in sec. 
15a(3) does not mean that rates which fail to meet other standards of law- 
fulness set forth in Act, interpreted in light of National Transportation 
Policy, must be approved because an effect of their disapproval might be to 
protect traffic of competing mode of transportation. 1958 amendment of 
sec. 15a has been considered by Commission in number of proceedings 
wherein rate reductions motivated by intermode competition were in issue. 
See 308 I. C. C. 345; 308 I. C. C. 439; 308 I. C. C. 167; 309 I. C. C. 659. 
No. 32920, Various Commodities from or to Ark. & Texas .... I. C. C. 
6-22-61, Commission. 


02.1 National Transportation Policy 

02.10 Generally 

02.10 Were Commission to sanction operations, without adequate 
supporting evidence of need therefor and of existence of ‘‘unusual cir- 
cumstances,”’ including inability of existing motor carriers to provide such 
service, door would be opened to indiscriminate acquisitions by entire rail- 
road industry of trucking enterprises competitive with, rather than auxiliary 
to, their rail operations, in direct contravention of Act and National Trans- 
portation Policy. Approval of transaction, therefore, will be conditioned 
upon imposition of appropriate restrictions upon unified rights. MOC-F-7328, 
Rio Grande Mtr. Way, Inc.—Control & Merger—Carbon Motorway, Inc., 

s me ©. @. «ccce Saree, Eee. &. 


02.2 Interstate & Foreign Commerce 


02.23 Local Part of Through Movement 


02.23 From January 27, 1958, to May 15, 1959, applicant transported 
approximately 59 shipments of bananas from Seattle to Walla Walla. These 
shipments moved from foreign origins to ultimate destination without any 
interruption sufficient to destroy foreign commerce character of movements. 
MC-7746, Sub 95, United Truck Lines, Inc. Com. Car. Grandfather App.— 
Bananas, 7-17-61, Div. 1. 


04. Exempt Operations 
04.0 Agricultural 


04.00 Scope 


04.00 In view of fact that the ‘“‘exempt’’ commodities were trans- 
ported in mixed shipments with commodities the transportation of which 
required operating authority, frozen juices, the entire movements became 
subject to the permit and certificate requirements of Act. ne ey Kim 
Frt. Lines, Inc.—Investigation & Revocation of Permits, . M. C. C. 
7-28-61, Div. 1. 

04.02 Animals, Fish & Products 


04.02 Transportation on return of empty containers and other such 
incidental facilities used for movement of frozen foods does not ordinarily 





* References to mimeographed decisions which are not to be printed in full in 
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require separate grant of authority, 82 M. C. C. 677. Transportation of 
such commodities in mixed shipments with fish, however, deprives latter 
of statutory partial exemption accorded its transportation when not 
accompanied by ‘“‘nonexempt’”’ commodities, and appropriate authority for 
mixed shipments is required. See 83 M. C. C. 415. MO-117425, Sub 8, 
Federal Trucking Co. Com. Car. App. (Renumbered & retitled MO-95540, 
Sub 358, Watkins Mtr. Lines, Inc. Ext.—N. J.), 7-18-61, Div. 1. 


04.3 Casual, Reciprocal & Occasional 
04.80 Generally 


04.30 Inasmuch as sec. 203(b)(9) pertains only to a “person not 
engaged in transportation by motor vehicle as a regular occupation or busi- 
ness... .’’ and respondent actually has been engaging in for-hire transporta- 
tion as described, casual and occasional carriage exemption provided by 
considered sec. clearly does not apply to respondent. MC-C-2555, Richard 
Mock, Investigations of Operations, .... M. C. C. , 7-19-61, Div. 1. 


04.9 Operations Within a Single State 
04.92 Interstate Affiliate 


04.92 Carrier operating under authority of State certificate is not 
entitled to engage in operations in interstate or foreign commerce under 
second proviso of sec. 206(a)(1) of Act if there exists common ownership 
and control between State operator and multiple-State carrier. 41 M. C. C. 
693. MO-9269, Sub 10, Best Way Mtr. Frt. Inc. (Seattle, Wash,), 8-3-61, 
Operating Rights Bd. No. 2. 


04.92 If in any manner operations of a single-State carrier can 
be joined in common interest by jointly employed person with those of 
multiple-State carrier, single-State carrier cannot be said to be operating 
solely within single State for purpose of second proviso, inasmuch as power 
of control, whether it has been exercised or not, bars qualification under 
proviso. MO-10367, Sub 2, Chelsea Contracting & Trucking Co. ( 
Mass.), 6-29-61, Op. Rights Bd. No. 2. 


To Same Effect: 


MC-120074, Eagle Moving & Transfer Co. (Salt Lake City, Utah), 
7-18-61, Op. Rights Bd. No. 2. 


04.92 Mere power of control, either by single-State operator or 
multiple-State operator, operations of one by other, whether it has been 
exercised or not, bars qualification under proviso. MO-120071, Lake City 
Transit Co. (Cleveland, Ohio), 7-7-61, Op. Rights Bd. No. 2. 


04.92 Viewing all factors relevant herein, it is plain that there has 
been and is now such close affiliation between carriers and an extensive 
cooperative effort between members of Shore family and various organiza- 
tions herein as to preclude independence of operation by Brothers as single- 
State carrier. Nor would mere relocation of businesses and realignment of 
several corporations effectively alter existing objectionable situation. 
Therefore, Brothers has failed to show that its operations fall within 
exemption provided in second proviso of sec. 206(a)(1) of Act. 


— Shore Bros. Transp. Co. Inc. Eligibility—Sec. Proviso, 7-21-61, 
ey. 2. 


04.92 Partial exemption provided in second proviso of sec. 206(a) (1) 
applies only to those who meet all its terms, and then only so long as their 
operations continue to meet requirements of statute. Chief requirement is 
that carrier must be lawfully engaged in operating solely within single 
State, and Venco’s relationship with P. I. & I. places it outside category of 
bona fide single-State operator. MO-C-3066, Venco Trucking, Inc. Investiga- 
tion of Operations, .... M. C. C. ...., 7-27-61, Div. 1. 
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05. Types of Carriage 


05.1 Common Carriers 
05.10 Generally 


05.10 Considering nature of commodities described in respondents’ 
permit, their holding out to public generally, their method of operation, and 
number of persons they serve, it is clear that their operations are those of 
common and not contract carrier and that their operations are otherwise 
lawful. MC-30102, Sub 3, J. T. & R. E. Curtis, Conversion 
7-6-61, Div. 1. 


05.10 There is nothing in this record which indicates either assign- 
ment or dedication of equipment, or furnishing of transportation services 
designed to meet distinct needs of any customer. Section 203(a)(15). It 
is clear that only common carrier service is proposed. Accordingly, 
proposed operation found to be that of motor common carrier. MO-48844, 
Sub 8, Maldwyn James Ext.—Hastings, Nebr., .... , 7-31-61, 
Div. 1. 


? 


05.2 Contract Carriers 
05.20 Generally 


05.20 Evidence establishes that applicant will provide, under continu- 
ing contracts with two supporting shippers, transportation service which is 
closely integrated with operations of their respective plants and which will 
be utilized by them as complete substitute for private carriage. Accord- 
ingly proposed service is designed to meet distinct needs of each shipper to 
be served, and is that of contract carrier by motor vehicle as defined in 
sec. 203(a)(15) of Act. In view of this conclusion, fact that applicant does 
not also propose to assign equipment for continuing period of time to 
exclusive use of each shipper is without significance on this record. Com- 
pare 82 M. C. C. 536. MC-118434, Ballentine Produce, Inc. Cont. Car. App., 
7-26-61, Div. 1. 


05.20 There is nothing of record to indicate that applicant proposed 
to operate as contract carrier by motor vehicle as defined in sec. 203(a) (15) 
of Act by exclusive assignment of motor vehicles or by meeting distinct need 
of supporting shipper. MC-119641, Sub 20, Ringle Exp. Inc. Ext. of Opera- 
tions—Newark, Ohio, 7-26-61, Div. 1. 


05.22 Assigned Equipment 


05.22 Applicant’s proposal to assign motor vehicles for continuing 
period of time for shipper’s exclusive use, under continuing contract, is that 
of contract carrier as defined in sec. 203(a)(15) of Act as amended. 
MC-109769, Sub 12, New Jersey Trucking Corp. Ext.—Jersey City, 7-26-61, 
Div. 1. 


05.23 Number of Patrons 

05.23 Applicant holds no authority from Commission. It here 
proposes to devote its equipment and operations exclusively to service of 
single shipper. It is clear that proposed service is that of contract carrier 
by motor vehicle, as defined in sec 203(a)(15) of Act, as amended. 
MO-119815, Interstate Hwy. Exp. Inc. Cont. Car. App., 7-10-61, Div. 1. 


05.23 Evidence establishes that proposed service for supporting 
shipper is substantially similar to applicant’s existing transportation service 
which is designed to meet distinct needs of that shipper. Accordingly, 
propesed service comes within definition of contract carriage set forth in 
sec. 203(a)(15) of Act, as amended. MC-112411, Sub 8, Ketchel Strauss 
Ext.—Princess, Ky., 6-29-61, Div. 1. 


05.23 Evidence convincingly establishes that applicant intends to 
devote equipment exclusively to supporting shipper’s use. Accordingly, 
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proposed service comes within definition of contract carriage set forth in 
sec. 203(a)(15) of Act, as amended. MO-119802, J. H. Shaw Cont. Car. 
App., 7-10-61, Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 It is unlawful for any person to transport property by motor 
vehicle, in interstate or foreign commerce, unless there is in force with 
respect to such transportation a certificate or permit issued by Commission, 
or unless transportation is within scope, and in furtherance, of a primary 
business enterprise other than transportation. This so-called primary busi- 
ness test was originally expressed in 42 M. C. C. 193; 51 M. C. C. 65; aff’d. 
in 93 Fed. Supp. 517, aff’d. 340 U. S. 925, and recently codified in sec. 
203(c) of Act. MOC-119201, Friocal Transport & Leasing Corp. Cont. Car. 
App., .... M. C. C. , 6-30-61, Div. 1. 


05.90 Transportation performed by one corporation on behalf of its 
subsidiary corporations constitutes for-hire carriage. MC-118159, Everett 
Lowrance Grandfather App., .... M. C. C. , 7-6-61, Div. 1. 


05.90 It is economic reality behind siete and not their form, 
which is crucial in determining status of motor-carrier operations. 95 F. 
Supp. 375 (D. Minn.). Obviously, purposes of economic regulation cannot 
be frustrated by creation of arrangement, wherein person becomes, in form, 
a shipper’s agent one of whose principal duties is to perform, without 
authority a transportation service for which authority is required. Com- 
pare 82 M. C. C. 437, 444, 79 M. C. C. 727, 737, aff’d. 187 F. Supp. 625. 
MC-C-2555, Richard Mock, Investigations of Operations, ... . , 

7-19-61, Div. 1. 


05.90 Determination of whether transportation is private or for-hire 


carriage under Act must be made on basis of transporter’s primary business. 
It is unlawful for carrier to transport property by motor vehicle, in inter- 
state or foreign commerce, unless there is in force with respect to such 
transportation a certificate or permit issued by Commission, or unless such 
transportation is within scope, and in furtherance, of primary business 
enterprise other than transportation. 51 M. C. C. 65, aff’d. in 93 F. Supp. 
517, aff’d., 340 U. S. 925. 


Operations found to be unlawful constitute only small portion of 
respondent’s total volume, appear to have been undertaken for reasons of 
efficiency, and, in view of criteria set forth above, and weighing all factors, 
they cannot be found to have been undertaken for purpose of profiting from 
transportation involved as such. Respondent has not been shown to be 
engaging in for-hire carriage. Accordingly, investigation will be 
discontinued. MC-C-2745, H. A. Wallace—Investigation of Operations, . . 

, 6-30-61, Div. 1. 


05.90 Any transportation of applicant’s own property by applicant or 
its division is in private carriage. MOC-118025, Winter Garden Co. Inc. 
Grandfather App., .... M. C. C. , 6-30-61, Div. 1. 


05.91 Lessees of Equipment 


05.91 Certain principles have proved both fair and helpful in deter- 
mining whether challenged leasing arrangements result in private or for- 
hire carriage. In 27 M. C. C. 191, mindful of real custodian of actual 
knowledge with respect to doubted operation, former div. 5 set down as rule 
of law a presumption that has been affirmed in many subsequent Com- 
mission and court cases. That decision stresses examination of question of 
private versus for-hire carriage in leasing situation in light of all of facts 
and circumstances surrounding transaction. And, as Church case presump- 
tion came to be employed, it became evident that presumption needed re- 
stating to better define its scope. 83 M. C. C. 45, 54. It also became 
evident that, though all of facts and circumstances surrounding transaction 
are helpful in shedding light on real nature of operations questioned, two 
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significant instrumentalities of commerce with respect to motor carriage 
are (1) equipment by which transportation is accomplished and (2) driver 
thereof. 78 M. C. C. 161, 173. 

Presumption of Church case will yield to showing that shipper has 
exclusive right and privilege of directing and controlling transportation 
service as, for example, if equipment were operated by shipper’s employee. 
These short-term, one-trip, so-called employees are not bona fide employees 
of shippers which lease Cross Country equipment. 

Entire design and purpose of challenged operation is to evade regula- 
tion under Act. 

Commission must find that, as in 79 M. C. C. 727, aff’d. 187 F. Supp. 
625, that by virtue of relation that exists between rental company and 
driver service, there arises a kind of partnership, each member thereof being 
constituted an agent of other, so that declaration of one in furtherance of 
common object, is act of all. See also 245 U. S. 229, 44 M. C. C. 131, 77 
M. C. C. 243. MOC-O0-2526, Cross Country Truck Rentals, Inc.—Petition 
for Declaratory Or., .... M. C. C. ...., 7-17-61, Div. 1. 

05.91 Upon investigation, Richard Mock, dba Richard Mock Motors, 
Driveway, found to have been engaged in transportation of automobiles as 
for-hire carrier by motor vehicle in violation of sec. 206(a) or 209(a) of 
Act. MO-C-2555, Richard Mock, Investigations of Operations, .... M. C. C. 
«e+, 7-19-61, Div. 1. 


05.92 Goods Purchased 


05.92 Respondent’s activities connected with movement of dealer’s 
automobile are those of for-hire carrier. While respondent may be con- 
sidered to be purchasing automobiles as agent for western dealer, he cannot 
be considered to act as agent in obtaining transportation; in reality he pro- 
vides transportation and admittedly receives compensation for his transpor- 
tation service. He obtains and instructs person chosen to drive vehicle and 
makes all necessary arrangements for movement of vehicle, and he controls 
operation in all respects warranted by circumstances to extent that control 
is expedient. That he does not provide insurance, that he enters into agree- 
ment with driver in dealer’s name, and that he obtains licenses or permits 
in dealer’s name is not controlling. Compare 77 M. C. C. 365. It is clear 
that respondent has been conducting transportation operations as one of his 
principal duties in relation to West Coast shippers under arrangements 
described as Plan 2. MC-C-2555, Richard Mock, Investigations of Operations, 
6000 Mes We Ge cccng aE Peey Bee Ee 


06. Corporate Organization 


06.2 Disregard of Corporate Entity 
06.20 Generally 


06.20 In determining whether applicant is commonly operated, man- 
aged or controlled with an operation conducted in more than one State, Com- 
mission is warranted in disregarding corporate forms and viewing substance 
of situation in order to prevent defeat of regulatory purposes of Act. MC- 
120341, Shore Bros. Transp. Co. Inc. Eligibility—Sec. Proviso, 7-21-61, 
Div. 1. 


06.20 Corporate entities may be disregarded by Commission where 
they constitute device which otherwise might have effect of frustrating legis- 
lative purpose of Act, but they will not be so disregarded where those in 
control of various entities have adopted corporate form in order to secure 
certain advantages and where no violence to statute is done by considering 
each corporate entity as separate legal person. MC-119201, Friocal Trans- 
port & Leasing Corp. Cont. Car. App., .... M.C.C. ...., 6-30-61, Div. 1. 









ae ™N Fee oe 


Se a el ee ee ee ee 


* 


ewer eS SS Ft oe 





OCTOBER, 1961 








1, PROCEDURE 


11. Proceedings 
11.1. Rulemaking 


11.10 Statements of Policy 

11.10 This investigation proceeding is not a rulemaking proceeding; 
it is directed to named respondents and not a class of persons and is no 
more of “general effect” than is any legal proceeding that might have pre- 
cedent value. MC-C-2526, Cross Country Truck Rentals, Inc.—Petition for 
Declaratory Or., .... M. C. C. ...., 7-17-61, Div. 1. 


11.8 Reparation 
11.83 Rail—International Shipments 


11.83 Commission does not have jurisdiction to award reparation 
against Canadian carriers for any portion of this transportation which took 
place in Can. 123 I. C. C. 555. However, it is well settled that U. S. lines 
which participate in joint international rates become jointly and severally 
liable for any unlawfulness in such rates. No. 33537, Pluswood Industries 
v. Canadian Nat. Rys., .... 1. C. C. ...., 7-14-61, Div. 2. 


13. Pleading 
13.7 Amendments 


13.70 Generally 

13.70 While Emery withdrew its opposition when application was 
amended to include restriction Commission is not bound by understandings 
or agreements of parties where, as here, they are inconsistent with public 
interest and practicable and effective regulation. 53 M. C. C. 26565. 
MC-115841, Sub yy Colonial Refrigerated Transp. Inc. Ext.—Partial Deliv- 
eries, .... "M. C. C. ....-, 8-2-61, Div. 1. 


14. Process & Notice 


14.0 Generally 


14.0 Generally 

14.0 Provision in rule that notice of discontinuance be printed in not 
less than 12-point type is to assure its legibility. Notice filed with this Com- 
mission is easily readable in its entirety and, under circumstances, difference 
in type is not sufficient for its invalidation. Similarily, record does not show 
that carrier’s request for copies of protests prejudiced rights of any party 
who wished to protest discontinuance. Commission looks with disfavor upon 
publishing of notices at variance with applicable rules and expects that they 
will be followed by carriers in any future proceedings. F. D. 21394, Chicago 
& N. W. Ry. Co.—Discontinuance of Passenger Trains Nos. 161 & 162 bet. 
gg Bay, Wis. & Ishpeming, Mich., .... I. C. C. ...., 7-20-61, Commis- 
sion. 

14.0 Regarding exceptant’s alleged lack of notice of revised time and 
place of hearing in this case, docket shows that copy of order containing 
this information was sent to exceptant’s attorney by regular mail on Febru- 
ary 24, 1961, more than two months in advance of hearing. In absence of 
evidence to contrary, it must be presumed that delivery was effected. In 
any event, it is not clear how exceptant could have been adversely affected 
by lack of notice inasmuch as members thereof are not authorized to handle 
commodities involved. We doubt, therefore, that exceptant is person en- 
titled to notice of this hearing within meaning of sec. 5(a) of Administrative 
Procedure Act. MC-119641, Sub 20, Ringle Exp. Inc. Ext. of Operations— 
Newark, Ohio, 7-25-61, Div. 1. 
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14.2 Upon Applications 


14.20 Generally 


14.20 It is true that where, as here, applicant’s proposal is to tack 
authority sought with existing authority in order to perform a through 
service, there may be some question as to whether existing carriers have 
received adequate notice of actual operation contemplated. Inasmuch as it 
is common practice for regular-route motor carriers to join their several 
routes in order to perform through service, and since opposing carriers 
appear to have been aware of applicant’s intention to do so here—as is 
indicated by fact that they were prepared to offer evidence of their own 
operations to and from points beyond Binghamton—lack of notice is not 
significant factor here. MOC-109847, Sub 6, Boss Linco Lines, Inc. Ext.— 
Alternate Routes (N. J., N. Y., Pa.), 7-6-61, Div. 1. 


14.21 Defective 


14.21 Having failed to call Commission’s attention to discrepancy be- 
tween operations shown in application as filed and as published, applicant is 
bound by publication in Federal Register. Opposing carriers who were 
present at hearing do not appear to have been prejudiced, but other members 
of public who relied upon notice as published may have an interest which 
has been prejudiced by lack of proper notice. Commission shall, therefore, 
republish in Federal Register authority sought to transport bananas from 
New Orleans to Madison and shall withhold issuance of certificate herein 
until elapse of 30 days from date of republication, during which period any 
proper party in interest may file protest and petition for further hearing. 


MC-48479, Sub 11, Frigidways, Inc. Com. Car. Grandfather App., 7-21-61, 
Div. 1. 


15. Parties 


15.0 Necessary Parties 
15.038 Applicants 


15.03 Examiner overruled motion to dismiss on grounds that Erie- 
Lackawanna is necessary party to trackage contract involving its tracks, that 
no agreement had been reached by carriers involved and that instant pro- 
ceeding cannot be dismissed as to Erie-Lackawanna without dismissing en- 
tire proceeding. Affirmed. F. D. 21049, Board of Public Utility Commis- 
sioners of State of N. J. Trackage Rights, 7-13-61, Div. 3. 


15.03 D&RG is already under Commission’s jurisdiction as common 
carrier and it is not necessary for it to obtain Commission’s authority for 
acquisition of indirect control of Carbon, and its application, accordingly, 
will be dismissed. 312 I. C. C. 138. MC-F-7328, Rio Grande Mtr. Way, Inc. 


—Control & Merger—Carbon Motorway, Inc., .... M. C. C. ...., 7-12-61, 
Div. 3. 


15.03 Twenty percent stockholding that vendor would acquire in ven- 
dee and appointment of its president to Board of Directors, in and of itself, 
does not require its joinder as a party applicant within purview of principle 
enunciated in 39 M. C. C. 271. MO-F-7363, United States Van Lines, Inc.— 
Pur.—J. N. Geipe Van Limes, Inc., .... M. C. C. ...., 7-7-61, Div. 3. 


15.1 Proper Parties 
15.13 Applicants 


15.13 Language in sec. 5(2)(b) not construed as limiting approval 
and authorization of trackage rights to applications of participating carriers 
to exclusion of State authority having proper interest in subject matter. 
290 I. C. C. 753. KF. D. 21049, Board of Public Utility Commissioners of 
State of N. J. Trackage Rights, 7-13-61, Div. 3. 
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15.15 Interveners 


15.15 As basis for intervention they state that they did not anticipate 
that examiner would recommend approval of application without restriction 
on operating rights now held by Carbon Motorway, Inc., limiting service 
thereunder to one auxiliary to or supplemental of rail service, and that any 
approval without such restriction would violate proviso of sec. 5(2)(b) of 
Act and adversely affect them. Sufficient good cause for failure to timely 
file petition has not been shown as required by provisions of Rule 1.72 of 
General Rules of Practice, petition is without merit and it will be dismissed. 
MC-F-7328, Rio Grande Mtr. Way, Inc.—Control & Merger—Carbon Motor- 
way, Inc., .... M. C. C. , 7-12-61, Div. 3. 


15.16 Protestants 


15.16 Rowe called R. L. Jeffries in Rowe’s behalf. Evidence was 
properly adduced by qualified protestant to this proceeding in rebuttal of 
applicant’s evidence introduced to demonstrate inadequacy of existing service. 
73 M. C. C. 129 and 76 M. C. C. 132. MO-114211, Sub 17, —— Transfer 
Co, Ext.—Ft. Dodge, Iowa & Omaha, Nebr., .... M. C. C. ...., 8-4-61, 
Div. 1. 


15.16 Rule 1.71 of General Rules of Practice specifically permits ap- 
pearance of a full-time employee of an otherwise bona fide party, with 
permission of presiding hearing officer. John H. Dean is full-time employee 
of Home and appeared with aforesaid required permission. Conference 
filed timely protest opposing application on behalf of its members specified 
therein and, therefore, such members are proper parties. MO-119302, J. H. 
Shaw Cont. Car. App., 7-10-61, Div. 1. 


15.2 Joinder, Substitution or Severance 


15.21 Substitution 


15.21 In event transaction herein authorized is consummated, Brada 
may, if it so desires, seek substitution of itself in lieu of MTI in pending ap- 
plications of latter. MC-F-7308, Brada Cartage Co.—Control & Merger— 
Miller Transp. Inc., .... M. C. C. , 7-25-61, Div. 3. 


15.21 Since instant application was filed prior to merger, new Del. 
corporation on July 3, 1961, filed motion to be substituted as applicant in 
instant proceeding in lieu of original applicant, a corporation of 6 states 
named herein. Motion is granted. F. D. 21290, New York C. R. Co.— 
Abandonment (Pors.)—Syracuse, N. Y., .... I. C. C. , 7-17-61, Div. 3. 


15.9 Default or Failure to Appear 
15.98 Protestants 


15.98 Rule 1.46(b) of General Rules of Practice provides that if, 
within any time period provided in modified-procedure rules, a party fails to 
file a pleading required by those rules, such party shall be deemed to be in 
default. Circumstances referred to by Sea-Land in reply to motion do not 
justify admitted delay and negligence, and motion to strike is granted. In 
consequence, Sea-Land’s motion to amend its statement of facts and argu- 
ment is rendered moot. I & S 7307, Commodities in T.O.F.C.—E. to 
TGR, 0 csc BE SG , 8-3-61, Div. 2. 


16. Proof 
16.1 Issues 
16.10 Generally 


16.10 This proceeding was initiated to determine whether respondent 
was unlawfully operating as either common or contract carrier, as defined 
by Act, and therefore it is immaterial whether respondent has been serving 
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single shipper or all shippers of automobiles wens * his service, MC-C-2555, 
Richard Mock, Investigations of Operations, .... M. C. C. , 7-19-61, 
Div. 1. 


16.2 Burden of Proof 
16.20 Generally 


16.20 Burden of proof is upon party claiming benefit of sec. proviso 
exemption. 54 M. C. C. 625, 629. MO-O-8066, Venco Trucking, Inc. In- 
vestigation of Operations .... M. C. C. » 1-27-61, Div. 1. 

16.22 Applications 


16.22 Fact that protestants have failed to make out case in opposition 
to application does not ipso facto require approval of application. Burden of 
proof is on applicant, not on protestant. 283 F. (2d) 204, 214. F. D. 21290, 
New York C. R. Co.—Abandonment (Pors.)—Syracuse, N. Y., .... I. C. C. 

, 7-17-61, Div. 3. 


10.28 I & S Proceedings 


16.23 Burden of showing that proposed rate is just and reasonable is 
on respondent. I & S M-14829, Iron or Steel Articles—Kansas City, Mo. to 
Gie, .«.. 464 G , 7-14-61, Div. 2. 


16.23 These are initial rates and thus burden of proof rests with 
protestants. I & S M-14102, Lumber—N. Mex. Origins to Iowa & Mo. 
Points, .... 1. C. C. , 7-56-61, Div. 2. 


16.23 This being initial rate for new operating authority from Spots- 
wood to Richmond, burden of proving that it is unlawful is on protestants. 
I & S M-14148, Reconstituted Tobacco—N. J. to Richmond, Va., 

i. C. C ...+, FaebeSa, Ey. 3. 

16.23 Rail respondents presently publish rates between Hoboken and 
points in central and trunkline territories, while All Freight maintains local 
rates between Hoboken and points in Nassau and Suffolk counties. By 
combinetion of these rates respondents presently hold themselves out to 
provide service between points at issue. For this reason, it is concluded that 
proposal to move this traffic in T. O. F. C. service at rates differing from 
combination rates contemplates change in rates rather than initial rates. 
Thus, burden rests upon respondents to justify proposal as just and reason- 
able. No. 38270, Various Class Rates, T.O.F.C.—TL & CFA Terrs., 

, , 6-28-61, Div. 1. 


16.3 Official Notice 
16.88 Public Records 


16.33 Sober does not oppose present application, nor did it enter 
appearance at hearing. However, official notice of Commission’s own rec- 
ords indicates that Sober possesses authority sufficient to meet needs of 
supporting shippers. MC-10345, Sub 80, C & J Commercial Driveaway, 
Inc. Ext.—Nebr., .... M. C. C. , 7-21-61, Div. 1. 


16.33 Commission takes official notice that Strecker Transfer Com- 
pany, of St. Louis, is authorized to transport over irregular routes general 
commodities, with usual exceptions, between points in Mo. and Ill. within 
25 miles of St. Louis-East St. Louis Commercial Zone. MC-42968, Sub 11, 
Daniel Hamm Drayage Co. Ext.—Red Bud, 7-20-61, Div. 1. 


16.33 Even though operating rights of connecting carriers in interline 
service was not introduced into evidence, sufficient evidence was introduced 
to indicate that interline service is available, and Commission will take of- 
ficial notice of operating rights of connecting carriers. See 72 M. C. C. 


285, 287. MO-111812, Sub 109, Midwest Coast Transport, Inc. Ext.— 
Philadelphia, Pa., 7-10-61, Div. 1. 
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16.33 Commission can take official notice of certificates or permits 
issued to other carriers. MC-115036, Sub 10, Van Tassel, Inc. Ext.—Dry 
Fertilizer from Pryor, Okla., 6-28-61, Div. 1. 


16.4 Witnesses 
16.40 Competency 


16.40 While shippers did not present a representative from each plant 
to testify concerning needs of particular plant, their representatives had 
overall knowledge of output and transportation needs of each plant and, 
accordingly, were competent to testify with respect to their respective 
shippers’ overall transportation needs from various plants involved. MC- 
111545, Sub 89, Home Transp. Co. Inc. Commodity Clarification, 

. & Sy , 7-17-61, Div. 1. 


16.46 Cross-examination 


16.46 Post hearing affidavits are not admissible over objections when 
there is a lack of opportunity for opposing parties to cross-examine affiant. 
43 M. C. C. 543. MOC-112520, Sub 50, McKenzie Tank Lines, Inc. Ext.— 
Port St. Joe (Fla.), 7-17-61, Div. 1. 


16.5 Testimony 
16.50 Competency 


16.50 Motion to reject and exclude from consideration testimony of 
traffic manager for Atlantic Frt. Bur., who testified on behalf of shipper, as 
in contravention of Rule 1.71 of General Rules of Practice, overruled. 
Witness is bona fide officer of Atlantic Frt. Bur. and, as such, under Rule 
1.71, he is qualified to testify for Bur. I & S M-13981, Power Pumps, 
aha. Ga. to Chicago & Indianapolis, .... I. C. C. ...., 
7-28-61, Div. 2 


16.6 Documents 
16.69 Exhibits 


16.69 Duplicate driver logs contained in exhibits 25, 26 and 27 were 
not sponsored by person who prepared them, and it was not shown that 
individual who did identify and sponsor them was in fact custodian of these 
records. In circumstances, duplicate logs will not be considered in these 
proceedings. MC-C-2526, Cross Country Truck Rentals, Inc.—Petition for 
Declaratory Or., .... M. C. , 7-17-61, Div. 1. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Excluding alleged hearsay material, statements objected to 
represent witness’ construction of evidence and will be considered as 
admissible argument. Hearsay testimony, except information gained by 
bey My in regular course of his employment, will be disregarded. I & 8 

-, & Handling Charges—Norfolk & Newport News, Va., 
-3-61, Div. 2 


16.8 Degree or Weight of Proof 


16.80 Generally 


16.80 At hearing, and on brief and exceptions, protestant objected to 
admission in evidence of testimony and certain exhibits pertaining to rail 
and motor carrier costs on ground that such evidence is hearsay, irrelevant 
and immaterial. Protestant’s objections relate almost wholly to weight to 
be accorded respondents’ evidence, rather than to its admissibility. Motion 
is bee ey No. 833270, Various Class Rates, T.O.F.C.—TL & CFA Terrs., 

I. C. C. , 6-28- 61, Div. 1. 
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16.81 Damages 


16.81 Defendants’ failure properly to refrigerate this traffic occurred 
merely with reference to one shipment. This is not sufficient ground to 
warrant entry of cease and desist order. Complainant’s only remedy in re- 
spect of that shipment is to pursue its damage claim against defendants. 
Such damage claims are cognizable in courts and not by Commission. 
No. 33548, Jumbo Pizzas, Inc. v. Gen. Expressways, Inc., .... I. C. C. ...., 
8-7-61, Div. 2. 


17. Hearing 


17.3 Conduct of Hearing 
17.31 Duty to Develop Record 


17.31 It is not only privilege but duty of presiding hearing officers to 
participate in questioning of witnesses with view to proper and complete 
development of record. Compare 61 M. C. C. 599. MO-110117, Sub 18, 
Kendrick Cartage Co. Ext.—Robinson, Ill., 7-21-61, Div. 1. 


17.38 Waiver of Irregularities 


17.38 In circumstances, and in view of fact that respondent has raised 
no objections to continuation of this proceeding at any stage thereof, and 
has accepted certificate in lieu of its permits, Commission’s right of inquiry 
need not and will not be confined to technical scope of order instituting it. 
Compare 79 M. C. C. 561. MC-C-2572, Kim Frt. Lines, Inc.—Investigation 
& Revocation of Permits, .... M. C. C. , 7-28-61, Div. 1. 


17.4 Reception of Evidence 
17.40 Generally 


17.40 Matters which are not evidence cannot properly be considered. 
MC-C-3066, Venco Trucking, Inc., Investigation of Operations, .... M. C. C. 
., 7-27-61, Div. 1. 


17.42 Objection 


17.42 Truth of allegedly objectionable statements of practitioner is 
verified by sworn testimony of shipper’s witness. Thus no purpose would be 
served by excluding testimony objected to. I & S M-13981, Power Pumps, 
L.T.L.—Commerce, Ga. to Chicago & Indianapolis, .... I. C. C. ...., 
7-28-61, Div. 2. 


17.43 Rulings 


17.43 Examiner refused to admit letter in evidence since it was not 
timely offered as part of applicant’s case in chief and did not constitute 
proper rebuttal evidence. While Commission does not dispute technical 
soundness of examiner’s ruling or condone disorderly presentation of evi- 
dence, in this instance letter should be considered in determining whether 
existing motor common carriers are willing as well as able to meet trans- 
portation needs of supporting shipper. MC-25798, Sub 38, Clay Hyder 
Trucking Lines, Inc. Ext.—Frozen Foods, 7-27-61, Div. 1. 

17.43 Applicants fail to show that they have not been heard fairly or 
that they were prejudiced in any way by examiner’s action in directing that 
each application be heard on separate record. In circumstances, examiner’s 


action was proper. W-12, Sub " Le sy Towing & Transp. Co. Inc. Ext— 
Great Lakes, .... I. C. C. 7-11-61, Div. 1. 


17.44 Offer of Proof 


17.44 Appendix to exceptions contains matter in nature of new evi- 
dence and cannot properly be afforded consideration in disposition of this 
proceeding, however, appendix will not be stricken here as affidavit con- 
tained therein is in nature of offer of proof and forms basis of applicant’s 
petition for further hearing. MC-112520, Sub 50, McKenzie Tank Lines, 
Inc. Ext.—Port St. Joe (Fla.), 7-17-61, Div. 1. 
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17.45 Exceptions to Ruling 
17.45 Scope of applicant’s past operations is critical matter in any 
grandfather application and examiner acted properly in admitting this new 


evidence at further hearing. MC-117685, Consolidated Truck Service, Inc. 
Com. Car. Grandfather App., 7-3-61, Div. 1. 


17.48 Nonprejudicial Rulings 


17.48 Applicant was in no way prejudiced by examiner’s request, to 
which no objection was raised at hearing, that he refrain from offering in 
evidence additional photographs of returned damaged machinery which were 


merely cumulative in nature. No. 119302, J. H. Shaw Cont. Car. App., 
7-10-61, Div. 1. 


18. Decisions 


18.0 Generally 
18.02 Related Proceedings in Single Report 


18.02 Separately heard cases which are closely related in their issues 
may be disposed of in single report, and Commission may take cognizance of 
evidence in both proceedings to reach certain conclusions in each, unless 
interested party would be substantially prejudiced thereby. See 327 U. S. 
515 and 64 M. C. C. 299, 303. MC-104960, Sub 25, Motor Fuel Carriers, 
Inc. Ext.—Northern Ala., .... M. C. C. ...., 7-17-61, Div. 1. 


18.3 Exceptions 


18.32 Form & Content 


18.32 Pan-Atlantic moved to strike certain traffic statistics contained 
in southwestern carriers’ exceptions, on ground that these data are not of 
record. In accord with Rule 1.86 of General Rules of Practice motion is 
granted. No. 32870, Machinery & Brass, Bronze, Copper Articles—East to 
Texas & La., ....1.C.C. ...., 6-30-61, Div. 2. 


18.35 Defective 


18.35 Although applicant’s exceptions are not in strict compliance 
with Rule 1.96(a), they are clear and will be considered. MO-11753, Sub 
28, C. H. Beaney Com. Car. Grandfather App., 8-7-61, Div. 1. 


18.35 Applicant’s exceptions do not conform strictly to requirements 
of Rule 1.96(a) of General Rules of Practice in that certain contentions are 
unnumbered. Considering, however, that protestants have been able to 
discern essential arguments in this pleading and reply thereto, it would be 
unnecessarily harsh to strike applicant’s exceptions under circumstances 
presented here. MOC-18117, Sub 3, W. B. Hogg Ext.—Metal Bldg. Materials, 
7-17-61, Div. 1. 

18.35 Issues are reasonably clear and no useful purpose would be 
served by excluding such exceptions or portions thereof which voice objec- 
tions to Moran application. Motion to strike is overruled. 
mace Ng & Transp. Co. Inc. Ext.—Great Lakes, . 

7-11-61, Div. 1. 


18.35 Applicant alludes on exceptions to numerous factual inac- 
curacies in examiner’s report but, except for one instance, no reference is 
made to page or part of record relied upon to support his exceptions. Rule 
1.96 of General Rules of Practice requires specificity and direct reference to 
transcript of testimony. Commission will, in this instance, consider ap- 
plicant’s exceptions but applicant is admonished to conform in future to 


General Rules of Practice. MC-119802, J. H. Shaw Cont. Car. App., 7-10-61, 
Div. 1. 


18.39 Waiver 


18.39 Grant of authority herein is somewhat broader than that 
specifically requested in applicant’s exceptions. However, limited scope of 
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exceptions is not tantamount to waiver of statutory rights sought in applica- 


tion. MO-117538, Sub 28, C. H. Beaney Com. Car. Grandfather App., 8-7-61, 
Div. 1. 


18.5 Reconsideration 
18.57 Reopening 


18.57 Neither of contentions described sufficiently justifies reopening 
of record in this proceeding. Unusual severity of past winter made all 
types of transportation in most sections of country inoperable at times and 
on at least one occasion all out-of-city traffic was banned from New York 
City. Contentions concerning present N. J. State program of financial aid 
to passenger-carrying railroads was duly considered by examiner in recom- 
mended report. F. D. 21049, Board of Public Utility Commissioners of 
State of N. J. Trackage Rights, 7-13-61, Div. 3. 

18.57 Matter upon which plea for further hearing is based is similar 
in nature and content to evidence already of record and its admission could 
not conceivably alter Commission’s decision in this proceeding. Petition 
for further hearing should be denied. MC-112520, Sub 50, McKenzie Tank 
Lines, Inc. Ext.—Port St. Joe (Fla.), 7-17-61, Div. 1. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.06 Restriction Upon Duration 


20.06 Possibility of intrastate rights now held under lease by ap- 
plicant being registered by lessor or purchaser so as to create additional 
interstate rights almost duplicative of those being granted here would not 
be in public interest. Issuance of certificate limited in point of time to 
period ending with termination of lease of intrastate rights for any reason 
other than their sale to applicant will obviate eventuality which protestants 
fear. See 62 M. C. C. 253. MC-120080, Sub 1, Morgan Exp. Inc. Ext.— 
Hollis, Okla., .... M. C. C. ...., 7-24-61, Div. 1 


20.08 Restriction Upon Service 


20.08 Restrictive amendment allowed by examiner, confining proposed 
service to partial unloading of shipments having a final destination beyond 
involved destination territory, would be difficult to police and administra- 
tively undesirable. Similar restriction limiting service to “less-truckload 
shipments moving with other less-truckload shipments” was rejected in 79 
M. C. C. 1. MOC-115841, Sub 78, Colonial Refrigerated Transp. Inc. 
Partial Deliveries, .... M. C. C. ...., 8-2-61, Div. 1. 


20.08 Limitation to truckloads not exceeding 3,000 pounds which is 
permanent restriction upon intrastate certificate would not serve public 
interest, and inasmuch as it has not been policy of Commission to impose 
such a ‘weight restriction it will be omitted from authority mens | herein. 
MC-120080, Sub 1, Morgan Exp. Inc. Ext.—Hollis, Okla., . C. 

, 7-24-61, Div. 1. 


20.00 Restriction Upon Equipment 


20.09 Supporting shippers have demonstrated need for proposed new 
and flexible service afforded by use of collapsible containers irrespective of 
findings in Western Express Co. and Best Way cases. MO-68618, Sub 28, 


Los Angeles-Seattle Mtr. Exp. Inc. Ext.—Collapsible Containers, 6-29-61, 
Div. 1. 


20.09 There is no reason to limit applicant’s service to movement of 
boats “in special rack boat trailers,’”’ and authority herein granted will 
authorize transportation of boats without restriction as to equipment which 
may be used. MC-119163, Sub 1, Rolling Boats, Inc. Com. Car. App. 
(embraced in Same, MC-119168), 7-27-61, Div. 1. 
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20.1 When Interstate Franchise Required 


20.12 Exempt Operations 

20.12 Any carrier authorized to transport missile itself may trans- 
port empty trailer on return without specific authority. 83 M.C.C. 123. In 
this respect compressing equipment, tools, gases and similar equipment, 
even though shipper-owned, are “transportation instrumentalities’’ rather 
than “commodities” and such items may be transported without specific 
authority. MC-4405, Sub 333, Dealers Transit, Inc. Ext.—Missiles, 

M. C. C. , 6-23-61, Commission. 

20.12 With regard to return movement of dunnage which was used in 
outbound movement of bleacher seats, no specific operating authority is re- 
quired. See 82 M. C. C. 677. MC-60076, Sub 16, V. F. & C. V. Warner 
Ext.—Basketball Backstops, 8-2-61, Div. 1. 


20.2 Administrative Policies 


20.22 Limited Term Certificates & Permits 


20.22 Expiration date extended. MO-76177, Sub 273, Baggett 
Transp. Co. (Birmingham, Ala.), 7-21-61, Div. 1. 

To Same Effect: 

MC-66562, Sub 1231, Railway Exp. Agency, Inc. (N. Y., N. Y.), 
7-26-61, Op. Rights Bd. No. 1. 


MC-105350, Sub 10, North Park Transp. Co. (Denver, Colo.), 7-21-61, 
Div. 1. 


20.3 Conflicting Applications 


20.30 Generally 


20.30 Because only 1 or 2 of involved missiles move to Cape 
Canaveral monthly and because Defense Department has not indicated need 
for services of more than one carrier, only single most qualified applicant 
should be authorized to perform complete service required. This applicant 
because of its past experience with involved traffic is clearly Leonard. 
MC-4405, Sub 333, Dealers Transit, Inc. Ext.—Missiles, .... M. C. C. 
6-23-61, Commission. 


20.30 In addition to applying factors enumerated in 81 M. C. C. 291 
at 305, here consideration need be accorded (a) relationship of authority 
sought with producing plant’s normal marketing area, (b) carrier which 
presented evidence in support of need for motor service, (c) nature and 
scope of each applicant’s existing operations, and (d) each applicant’s 
financial resources, terminal facilities, equipment and experience in motor 
transportation field, as well as in particular areas involved herein. None of 
these factors standing alone is controlling, but all must be considered 
together in relation to particular applicants and operating ew sought 
by each. 169 F. Supp. 826. MC-27817, Sub 35, H. C. Gabler, Inc. Ext.— 
Cement from Md. & Pa. Counties, .... M. C. C. » 7-19-61, Commission. 


20.30 Shippers support Moran and one of thems now uses its towing 
service and others would utilize proposed service if it is instituted. With 
exception of McAllister Lighterage and McAllister Brothers, other applicants 
have no support for their applications. Considering above circumstances and 
fact that Moran already holds authority to perform towing operations be- 
tween ports on north Atlantic coast and those on Great Lakes, it should 
receive authority for which need has been established, and other applica- 
tions should be denied. W-12, Sub 2, Moran Towing & Transp. Co. Inc. 
Ext.—Great Lakes, .... I. C. C. , 7-11-61, Div. 1. 


20.30 In determining which of 2 applicants is better entitled to grant 
of authority, consideration should be given to, among other things, (1) 
which of applicants produced evidence supporting finding of public need; 
(2) existing authorities and operations of considered applicants; (3) 
location of terminal facilities; and (4) equipment operated. None of these 
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factors standing alone is controlling but all should be considered together 
in relation to particular applicants and operating authority sought by each. 
82 M. C. C. 363, 368. MC-104960, Sub 25, Motor Fuel Carriers, Inc. Ext.— 
Northern Ala., .... M. C. C. ...., 7-17-61, Div. 1. 


20.30 As Commission considers applications on this record, it con- 
cludes that Starr’s application is supported by most cogent evidence of 3. 
Of particular relevance is proximity of its terminal and equipment and its 
experience in performing charter operations originating at Trenton. MC- 
111504, Sub 3, Starr Transit Co. Inc. Ext.—Spec. Operations to Racetracks 
in 5 States, 8-3-61, Div. 1. 


20.31 Priority 


20.31 Priority in filing is matter of minor importance and, unless other 
things are equal which is not case here, should be given little consideration. 
Issue of public convenience and necessity is a fact and, once established, it 
is not exclusive property of any carrier. MOC-103378, Sub 172, Petroleum 
Car. Corp. Ext.—Salt Cake, 7-21-61, Div. 1. 


20.34 Multiple Authority 


20.34 Most cement producers, based upon plant efficiency and limited 
truckloading facilities, desire to have available exclusive services of single 
carrier; however, Commission is not persuaded that services of very limited 
number of carriers cannot be sufficiently coordinated to overcome any Opera- 
tional difficulties which might otherwise be encountered. Authorization of 
too many carriers, on other hand, undoubtedly would result in decreased 
plant efficiency, confusion in loading and distribution of shippers’ products, 
and an inefficient and unsound transportation system generally. Considering 
all these factors, volume of cement to be transported supports, and public 
interest requires, issuance of competitive authorities generally to 2 motor 
carriers to serve each cement mill in so far as is practicable here. MC-27817, 
Sub 35, H. C. Gabler, Inc. Ext.—Cement from Md. & Pa. Counties, .. 
M. C. C. ...., 7-19-61, Commission. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 In proceedings of this nature, an applicant must establish that 
it, or its predecessor in interest, has been engaged in bona fide operation, 
in transportation of commodities for which authority is sought, on and 
continually since May 1, 1958. While term “bona fide operations” does not 
lend itself to absolute or exact definition, term contemplates substantial, as 
distinguished from sporadic or infrequent operation, and its definition 
depends to some extent upon nature of traffic handled and upon territory 
involved. Statute does not require that either point-to-point or statewide 
authority must be granted. If operations have involved numerous points, 
as is case here, Commission must consider applicant’s area of operations. 
Accordingly, applicant’s operations will be viewed with reference to economic 
and regional areas served. MO-11753, Sub 28, C. H. Beaney Com. Car. 
Grandfather App., 8-7-61, Div. 1. 

To Same Effect: 


MC-115826, Sub 5, W. J. Digby, Inc. Com. Car. Grandfather App., . 
M.C.C. ...., 6-80-61, Div. 1. 

20.40 Movements handled in 1956 were not listed because such traffic 
is too remote with respect to statutory date to have probative value herein. 
Compare 83 M. C. C. 411. 


In proceedings under sec. 7(c) of Transportation Act of 1958, applicant 
must present evidence of having conducted substantial and continuous opera- 
tions within scope of application both prior and subsequent to critical date 
in order to satisfy statutory test of “bona fide operation.” MO-115841, 
Sub 48, Colonial Refrigerated Transp. Inc. Com. Car. Grandfather App., 
7-21-61, Div. 1. 
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20.40 Under sec. 7(c), grandfather rights must be based upon bona 
fide operations on and after critical date, that is, substantial as distinguished 
from occasional, sporadic or infrequent service. There are, of course, no 
rigid standards with which to apply this general rule and each case must 
be examined on its own particular facts. MC-117685, Consolidated Truck 
Service, Inc. Com. Car. Grandfather App., 7-3-61, Div. 1. 


20.40 Evidence of a few sporadic and infrequent shipments is insuffi- 
cient to warrant a finding of bona fide operations. A showing of substantial 
service is required. 81 M. C. C. 689. MO-118082, J. Wm. Dalrymple Com. 
Car. Grandfather App., 7-14-61, Div. 1. 


20.40 To be entitled to grandfather operating rights under sec. 7(c) 
of Transportation Act of 1958, applicant must demonstrate that it has been 
engaged in bona fide transportation of commodities for which authority is 
sought, on and since May 1, 1958, except for interruptions in service which 
are beyond its control. Although term “bona fide operations” is not sus- 
ceptible of exact definition, it has been considered in previous cases and has 
consistently been construed to connote substantial, as distinguished from 
incidental, sporadic or infrequent service. See 81 M. C. C. 689. To justify 
grant of territorial authority, there must be reasonable showing of bona fide 
operations from and to representative points throughout territory sought. 
MC-117869, Denton Produce, Inc. Com. Car. Grandfather App., 7-13-61, 
Div. 1. 


To Same Effect: 
MC-113533, Sub 15, W. P. Kurtz Grandfather App., 6-29-61, Commission. 


MC-117711, J. J. Vickers & L. G. Halsey Com. Car. Grandfather App., 
6-26-61, Div. 1. 


20.40 Frozen fruits, frozen berries and frozen vegetables should not 
be considered as group so that proof of past performance in transportation 
of any of 3 would entitle applicant to grant of authority to continue trans- 
portation of all 3 commodities under grandfather provision of Act. 


Applicant has served Casper, Sheridan and Evanston, Wyo. from points 
in Calif. in transportation of frozen fruits, berries and vegetables. These 
points are widely dispersed throughout Wyo. and comprise approximately 
17 percent of population. Considering sparsely settled nature of State of 
Wyo., past service to aforementioned cities is sufficient basis upon which to 
grant Statewide authority. 


Commission has excluded from consideration those shipments made 
prior to January 1, 1957 as being too remote from statutory date to estab- 
lish fact of bona fide operation. Further, substantiality of applicant’s service 
in transportation of each commodity must be viewed in terms of service from 
and to various origins and destinations both prior and subsequent to May Il, 
1958. MOC-117823, R. F. Dunkley Com. Car. Grandfather App., 7-6-61, 
Div. 1. 


20.40 No merit is found in applicant’s contention that loss of this 
traffic due to its higher rate structure was circumstance beyond its control. 
82 M. C. C. 157, and 26 M. C. C. 257. Accordingly, extended interruptions 
in transportation of these commodities were within applicant’s control and 
of such duration as to preclude finding of ‘‘bona fide’ operation. MC-48479, 
Sub 11, Frigidways, Inc. Com. Car. Grandfather App., 7-21-61, Div. 1. 


20.40 Initially it is necessary to determine whether transportation of 
involved commodities was performed by applicant and its predecessor as 
common carriers by motor vehicle. Determination of this issue must be 
based upon incidents of operations as whole and not upon any single isolated 
fact. Applicant has satisfactorily established that it and its predecessor 
conducted operations as for-hire carriers. Both carriers published tariffs, 
billed shippers and collected transportation charges, listed their respective 
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names on bills of lading, carried appropriate insurance, paid lessors fixed 
percentage of transportation charges and in general controlled transpor- 
tation. Further, although none of so-called owner-operators testified, their 
identity is disclosed and it does not appear that they seek grandfather rights 
based on same movements. MO-119206, Sub 8, Gulf Coast Enterprises, Inc. 
Com. Car. App., 6-29-61, Div. 1. 


20.40 Phrase “‘bona fide operation’ has been consistently construed to 
connote substantial as distinguished from occasional, sporadic, or infrequent 
service. See 83 M. C. C. 94. 


Under various grandfather clauses, an applicant’s fitness is not an 
issue; only bona fide operations on statutory date and continuously there- 
after. Applicant should be aware, however, that continued violation of 
Commission’s rules and regulations may lead to revocation of its existing 
authority including that which is subject of this proceeding. MOC-30844, 
Sub 85, Kroblin Refrigerated Xpress, Inc. Com. Car. Grandfather App., 
6-30-61, Div. 1. 


20.40 Burden of proof in grandfather proceeding is upon applicant to 
establish scope and character of his operations and truth of every essential 
allegation contained in his application. 


Areawide rather than point-to-point authority may be granted only if 
applicant has served sufficient number of points in given territory to be rep- 
resentative of whole. MC-118159, Everett Lowrance Grandfather App., 

oo BG. Gh. ccccy Cea, Bee. 4. 


20.40 Phrase “bona fide operation” has been consistently construed to 
connote substantial as distinguished from incidental, sporadic, or infrequent 
service. Thus, to be entitled to grandfather operating rights herein, appli- 
cant must establish that it conducted substantial and continuous operations 
within scope of application on and after statutory date. 


Grandfather authority need not be limited to those points served both 
before and after critical date. See 82 M. C. C. 175. Mere holding out of 
service, in absence of actual shipments, is insufficient basis upon which to 
grant grandfather authority. Compare 81 M. C. C. 689. MC-111812, Sub 60, 
Midwest Coast Transport, Inc. Com. Car. Grandfather App., 7-13-61, Div. 1. 


20.40 It is incumbent upon applicants to establish by probative evi- 
dence pattern and scope of bona fide operation conducted by them on statu- 
tory date and since that time. 


Test of bona fide operation in vast area such as involved here carries 
connotation of substantiality which is lacking here. 315 U. S. 475. MC- 
117995, Refrigerated Truck Lines Com. Car. Grandfather App., .... M. C. C. 
....-, 6-30-61, Commission. 


20.40 In grandfather proceeding, Robideau is required to establish 
that it was in bona fide operation in transportation which it claims on May 1, 
1958 and continuously thereafter. 


Neither shipments of prepared food products nor shipments of formerly 
exempt grandfather commodities which were transported in mixed loads 
therewith may form basis for grant of grandfather authority. 83 M. C. C. 
711; 84 M. C. C. 393. Accordingly, only those shipments of commodities, 
transportation of which was made subject to economic regulation by 1958 
amendment will be considered in support of grandfather application. MC- 
eee _* & 6, Robideau’s Exp. Inc. Com. Car. Grandfather App., 
7-12-61, Div. 1. 


20.40 In order to qualify for grandfather rights under provisions of 
sec. 7(c), applicant must establish that it has been engaged in bona fide 
operations for which authority is sought, on May 1, 1958, and has so oper- 
ated continuously since that date except for interruptions in service beyond 
its control. In essence, purpose of grandfather provision is to assure sub- 
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stantial parity between future and prior bona fide operations in transpor- 
tation of certain commodities, including those here involved, made subject 
to economic regulation by Transportation Act of 1958. Term “bona fide 
operation” has been consistently construed to connote substantial as distin- 
guished from incidental, sporadic or infrequent service. 


Operations from origins other than in Tenn. clearly have been limited 
in scope and irregularly and infrequently performed, and as such do not 
entitle applicant to benefits of grandfather clause. Therefore, to this extent 
application will be denied. 

Except where applicant has conducted continuous and substantial opera- 
tions to representative number of points in a State, it is not entitled to 
Statewide authority. MC-118025, Winter Garden Co. Inc. Grandfather App., 

M. C. C. ...., 6-80-61, Div. 1. 


20.41 Existence of Evidence 


20.41 Unsupported and contradicted oral testimony of transportation 
of commodities now subject to economic regulation in same vehicle and at 
same time with commodities not subject to economic regulation is not suffi- 
cient evidence on which to base grant of authority to transport so-called 
‘“‘mixed”’ loads of both types of commodities. MC-30844, Sub 35, Kroblin 
Refrigerated Xpress, Inc. Com. Car. Grandfather App., 6-30-61, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 Since applicant now holds authority to transport frozen foods 
from and to numerous points to which its grandfather proof pertains, 
authority granted herein to extent it duplicates any authority now held by 
applicant shall not be construed as conferring more than one operating 
right. MOC-115841, Sub 48, Colonial Refrigerated Transp. Inc. Com. 
Grandfather App., 7-21-61, Div. 1. 

21.02 Authority herein granted to extent it duplicates any heretofore 
granted to applicant shall not be construed as conferring more than one 
operating right. MOC-29957, Sub 77, Continental Southern Lines, Inc. 
Ext.—Ark., 7-25-61, Div. 1. 

To Same Effect: 

MC-43654, Sub 44, Dixie Ohio Exp. Inc. Ext.—Textiles, 7-21-61, Div. 1. 


MC-27817, Sub 35, H. ©. Gabler, Inc. Ext.—Cement from Md. & Pa. 
Counties, .... M. C. C. ...., 7-19-61, Commission. 

MC-111812, Sub 60, Midwest Coast Transport, Inc. Com. Car. Grand- 
father App., 7-13-61, Div. 1. 

21.02 Grant of authority in findings duplicates, to limited extent, 
authority now held by applicant. Authority granted here shall not be con- 
strued as conferring more than one operating right. MO-114211, Sub 17, 
Donaldson Transfer Co. Ext.—Ft. Dodge, Iowa & Omaha, Nebr., . 
M. C. OC. ...., 894-61, Div. 1. 


21.02 Two grants of grandfather authority cannot arise from same 
operations. MO-118159, Everett Lowrance Grandfather App., .... M. C. C. 
..++, 7-6-61, Div. 1. 


21.1 Type of Operation 


21.10 Generally 

21.10 Transportation of bulk cement in tank or hopper-type vehicles 
and of bagged cement on flatbed trailers is not unique in sense that it is 
controlling or determinative of motor carrier’s status. Similarly, cleaning 
and sanitation requirements quite obviously can be met by either contract 
or common carrier. In addition, assignment of equipment and performance 
of specialized services do not necessarily negative common-carrier status 
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provided that such services are held out to all shippers in that particular 
class of public having need therefor. Compare 31 M. C. C. 705. In other 
words, both specialization in physical operations and assignment of vehicles 
relate back to and take color from fundamental question of whether pro- 
posed services will be held out to public generally or whether they will be 
afforded to one or limited number of shippers. MC-27817, Sub 35, H. C. 
Gabler, Inc. Ext.—Cement from Md. & Pa. Counties, .... M. C. C. 
7-19-61, Commission. 


*? 


21.2 Dual Operations 
21.21 Public & Private 


21.21 Mere fact that person is engaged in noncarrier business, even 
one in which he performs extensive proprietary motor-carrier operations, does 
not preclude his engaging at same time in business of for-hire motor carrier. 


In view of Lowrance’s extensive private carriage operations, appropriate 
conditions will be imposed to insure that his for-hire transportation opera- 
tions and his other business activities are wr a separately. MC-118159, 
Everett Lowrance Grandfather App., .... M.C.C. ...., 7-6-61, Div. 1. 


21.21 Applicant’s dual position as fovea and tor- hire motor carrier 
does not necessitate denial of its grandfather application herein. Evil 
feared in situations where carrier operates as private as well as for-hire 
carrier is that carrier, by virtue of its private operations, has a guaranteed 
volume of traffic without expenses of solicitation and the like, and that, ac- 
cordingly, it will be in position to offer service at rates less than competing 
carriers. However, there is nothing in this record to suggest that applicant 
has engaged in or intends to engage in unfair or discriminatory trade prac- 
tices; and, furthermore, Commission has ample power to deal with instances 
of discrimination should they arise. Following past practice in similar 
situations Commission shall, however, in both proceedings impose certain 
conditions on authority granted applicants requiring segregation of their 
for-hire and private carriage operations. MC-118025, Winter Garden Co. 
Inc. Grandfather App., .... M. C. C. ...., 6-30-61, Div. 1. 


21.22 Common & Contract 


21.22 Although applicant could serve one of supporting shippers herein 
as both common and contract carrier, grant involves class of commodities 
other than frozen vegetables and berries and limits applicant to providing 
service for 2 named shippers neither of which appears to ship or use frozen 
vegetables and berries. In these circumstances there appears little likelihood 
that applicant will be able to engage in discriminatory practices which 
sec. 210 is designed to prevent. Accordingly, dual operations resulting from 
grant of permit to applicant will be consistent with public interest and Na- 
tional Transportation Policy. MC-118434, Ballentine Produce, Inc. Cont. 
Car. App., 7-26-61, Div. 1. 


21.22 In view of different commodities involved, proposed operation 
would not be competitive with operations under aforementioned common 
carrier authority. It seems most unlikely therefore, that grant of contract 
carrier authority would result in discriminatory practices. Therefore, hold- 
ing of certificate by partnership is no bar to issuance of permit in this 
proceeding. MC-108313, Sub 7, Caledonia Lines, Inc. Ext.—tUtica, N. Y., 
7-31-61, Div. 1. 

21.22 Approval of resulting dual operations is not warranted on basis 
of present records in view of opportunities for discriminatory practices and 
rate preferences which are clearly present. Accordingly, where dual opera- 
tions not consistent with public interest will result from grants herein, each 
of involved applicants will be given an election of either converting their 
existing contract-carrier operations (or those of affiliated companies) to 
those of common carrier or of foregoing receipt of authority made available 
to them here. MC-27817, Sub 35, H. C. Gabler, Inc. Ext.—Cement from Md. 
& Pa. Counties, .... M. C. C. ...., 7-19-61, Commission. 
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21.22 In view of different commodities involved herein, proposed 
operation would not be competitive with contract carrier operation since 
different class of shippers would be served. Accordingly, dual operations as 
herein described will be consistent with public interest and National Trans- 
portation Policy. MC-107515, Sub 331, Refrigerated Transport Co. Inc. Ext. 
—Charlotte (N. Car.), 7-18-61, Div. 1. 

21.22 Applicant is willing to surrender his outstanding certificate in 
so far as it authorizes service at Ridgway. Modification of outstanding cer- 
tificate so as to prohibit service to and from shipper’s p'ant site at Ridgway 
would substantially reduce opportunity for discrimination. See 72 M. C. C. 
486. In view thereof, holding by applicant of permit granted herein and of 
his outstanding certificate in MC-87103 will be consistent with public interest 
and National Transportation Policy. MC-119302, J. H. Shaw Cont. Car. App., 
7-10-61, Div. 1. 

21.22 It appears that there will not be opportunity afforded for dis- 
criminatory practices resulting from holding by applicant of certificate herein 
granted and permits heretofore issued to it, since shippers to be served, 
equipment used and routes involved, differ in each instance. MC-115036, 


Sub 10, Van Tassel, Inc. Ext.—Dry Fertilizer from Pryor, Okla., 6-28-61, 
Div. 1. 


21.3 Routes Operated 


21.33 Irregular Routes 


21.33 Shipper’s projected direct delivery to farms is new operation 
resulting from pressure of competition. Such off-route service requires 
irregular-route carrier. MC-110733, Sub 9, Ace Frt. Line, Inc. Ext.—Mo., 
7-21-61, Div. 1. 


21.4 jJoinder of Authority 


21.40 Generally 


21.40 Alternate route may be tacked at its termini to authorized 
service route. 49 M. C. C. 440. MC-109847, Sub 6, Boss Linco Lines, Inc. 
Ext.—aAlternate Routes (N. J., N. Y., Pa.), 7-6-61, Div. 1. 

21.42 Restrictions 


21.42 Restriction against tacking imposed in grant herein in order 
to prevent rendition of service not shown to be needed and to avoid unwar- 
ranted competition with those carriers now serving other Ill. points, par- 
ticularly heavily industrialized Chicago area. Compare 73 M. C. C. 5, 9, 


and 84 M. C. C. 416. MOC-52751, Sub 22, Ace Lines, Inc. Ext.—Aluminum 
Siding, 7-12-61, Div. 1. 


21.42 In absence of any definite evidence as to manner in which pro- 
testant’s existing operations will be affected by failure to impose restriction 
against tacking, such limitation will not be imposed. MC-113848, Subs 32 
& 36, Refrigerated Food Exp. Inc. Ext.—Candy, 7-3-61, Div. 1. 


21.5 Points Authorized 
21.53 Cities 


21.53 Inasmuch as Tacoma, Centralia, Vancouver, Portland, Salem, 
Eugene, Roseburg, Medford, Bakersfield, Fresno, Modesto, Stockton, Sacra- 
mento and Redding are intermediate points on U. S. Hwy. 99, they need not 
be separately listed. MC-68618, Sub 28, Los Angeles-Seattle Mtr. Exp. Inc. 
Ext.—Collapsible Containers, 6-29-61, Div. 1. 


21.54 Specified Plants 


21.54 Commission cannot accept applicant’s proposal to limit grant of 
authority to service at plant or terminal sites of supporting shipper. Such 
restriction is not normally consistent with duty of common carrier to offer 
service to public generally, and is to be imposed only in most unusual cir- 
cumstances, which do not appear to be present here. MO-108788, Sub 9, 
Sprout & Davis, Inc. Ext.—Louisville, Ky., 7-24-61, Div. 1. 
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21.56 Commercial Zones—Generally 


21.56 Junction is not itself an unincorporated community but it is 
part of unincorporated community of Sterlington which has been expanding 
and building up generally in direction of, and beyond, Junction. Post office 
area is clearly still business center of community, but cafeteria, cotton gin, 
churches and veterans’ clubhouse located at Junction appear to serve, and 
to constitute an integral part of, whole Sterlington community rather than 
any discernible smaller area in vicinity of crossroads. Respondent’s service 
route, which passes through Junction, thus passes through Sterlington. 
Unincorporated community of Sterlington clearly is intermediate point at 
which service is authorized on respondent’s route. MC-C-2666, Burks Mtr. 
Frt. Line, Inc.—Investigation & Revocation of Ctfe., .... M. C. C. 
7-5-61, Div. 1. 

21.56 Certificate or permit authorizing service at specifically desig- 
nated point which is both name of a New England-type town and name of 
community within that town confers right to serve all points in such town 
unless otherwise specifically indicated. On other hand, certificate or permit 
authorizing service ‘‘at all intermediate points’ along particular route does 
not include right to serve all points in a town of New England-type traversed 
by such route, but only those places or communities in town situated on or 
wholly within 1 mile of hwy. or hwys. composing such route. 51 M. C. C. 
125, 128-129. Since intermediate-point authority is specific in character, 
under implied authority conferred by 54 M. C. C. 21, Mutrie is also authorized 
to serve all points within commercial zones of incorporated municipalities 
and unincorporated communities which are intermediate points on its regu- 
lar route between New York City and Boston. MOC-109769, Sub 12, New 
Jersey Trucking Corp. Ext.—Jersey City, 7-26-61, Div. 1. 

21.59 Commercial Zones—Specific 

21.59 Evidence makes it clear that many destinations were served by 
applicant from origins in N. Y. and N. J. within New York City harbor area 
and these origins, in fact, represent single origin point. They will be so 
considered in this report. MC-117685, Consolidated Truck Service, Inc. Com. 
Car. Grandfather App., 7-3-61, Div. 1. 


21.6 Equipment Operated 
21.68 Leased Equipment 


21.68 Applicant’s plan to lease its equipment to other regulated car- 
riers on return to Memphis area is not in violation of Commission’s leasing 
regulations. See sec. 207.3(a) of 68 M. C. C. 553, 560. MO-110733, Sub 12, 
Ace Frt. Line, Inc. Ext.—Urea, 7-21-61, Div. 1. 

21.68 It is legally possible to establish separate leasing corporation 
from which equipment could be leased to shipper. MC-119201, Friocal 

& Leasing Corp. Cont. Car. App., .... M. C. C. ...., 6-30-61, 


Div. 1. 


21.68 If, in resuming and thereafter maintaining reasonably continu- 
ous service, A & H makes use of equipment leased from others it will be 
expected to comply fully with applicable provisions of Rules Respecting 
Lease and Interchange of Vehicles, 49 C. F. R. Part 207. MO-FOC-60175, 
©. E. Frost dba C. E. Frost Sand Co. Transferee & Allen & Hastings Truck- 
ing, Inc. Transferor, .... M.C. C. ...., 7-27-61, Div. 3. 


21.7 Service Authorized 
21.70 Generally 


21.70 Transportation of commodities classified as dangerous explosives 
is in nature of specialized service not frequently offered by carriers of gen- 
eral freight. 49 M. C. C. 595. MC-F-7285, Terminal Frt. Transport, Inc.— 
Pur.—United Frt. Lines, Inc., .... M. C. C. ...., 8-1-61, Div. 3. 
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21.71 Class of Patrons 


21.71 Respondent was authorized by its Sub 1 permit to transport 
packinghouse products, etc., under contract with persons who operate pack- 
inghouses. This is a so-called Keystone restriction. Such restrictions take 
their name from proceeding in which they were first imposed, 19 M. C. C. 
475, and were devised to enable grant of contract carrier authority which, 
on one hand, was broad enough with respect to commodities to allow car- 
rier to provide complete service for shippers which it served and, on other, 
to tie carrier down to service for one specific industry or type of business 
enterprise, thus affording protection to carriers serving other classes of ship- 
pers from unwarranted competition. 81 M. C. C. 561. Mere fact that 
National Tea Co. and Swift & Co. operate packing plants does not render 
transportation of all shipments for these companies and their subsidiaries 
lawful under respondent’s Keystone restriction. Rather, to be within 
respondent’s operating authority transportation service rendered must be 
functionally related to such shippers’ activities as meat packers. 

Carriers holding authority to transport “packinghouse products,’”’ etc., 
may transport such commodities only when produced or distributed by meat 
packinghouses. See 63 M. C. C. 625 and 81 M. C. C. 614. MC-C-2572, Kim 
Frt. Lines, Inc.—Investigation & Revocation of Permits, .... M.C. C. ...., 
7-28-61, Div. 1. 


21.72 Kind of Shipment 


21.72 Applicant does not require authority to transport containers 
used in outbound transportation of involved commodities, or empty con- 
tainers on return. MC-108313, Sub 7, Caledonia Lines, Inc. Ext.—Utica, 
N. Y., 7-31-61, Div. 1. 

21.72 Protestant’s heavy hauler authority enables it to transport trail- 
ers under certain conditions, for example, if they weigh 15,000 pounds or 
more and are not towed away but carried on vehicle. Compare 84 M. C. C. 
565. MC-4405, Sub 347, Dealers Transit, Inc. Ext.—Augusta, Kans., ... 
M. C. C. ...., 7-26-61, Commission. 


21.72 No specific authority is required for return to shippers’ plants 
of winding cores used in outbound movements of shippers’ products there- 
from. MOC-43654, Sub 44, Dixie Ohio Exp. Inc. Ext.—Textiles, 7-21-61, 
Div. 1. 


21.72 Unitized items of 15,000 pounds or more, despite capability of 
such units to be loaded or unloaded under their own power and to be trans- 
ported in flatbed vehicles of ordinary design, possess inherent characteristics 
of type of lading which has historically been considered to require heavy- 
hauling service. 79 M. C. C. 285. MC-114211, Sub 17, Donaldson Transfer 
Co. Ext.—Ft. Dodge, Iowa & Omaha, Nebr., .... M. C. C. ...., 8-4-61, 
Div. 1. 


21.72 Specific authority is not needed to transport empty containers 
on return. See 82 M. C. C. 677. MOC-27817, Sub 35, H. C. Gabler, Inc. 
Ext.—Cement from Md. & Pa. Counties, .... M. C. C. ...., 7-19-61, Com- 
mission. 

To Same Effect: 

MC-110733, Sub 12, Ace Frt. Line Inc. Ext.—Urea, 7-21-61, Div. 1. 

21.72 Authority of several protestants to transport heavy articles and 
“‘parts thereof” does not include authority to handle independent shipments 
of parts. See 32 M. C. C. 521 and 52 M. C. C. 368. MC-111545, Sub 39, 
Home Transp. Co. Inc. Commodity Clarification, .... M. C. C. ...., 7-17-61, 
Div. 1. 


21.72 Though transportation of trucks, automobiles, buses and trailers 
generally does not require special equipment or special handling, transpor- 
tation of these items in some instances may be within scope of authority of 
so-called “heavy-hauler.’””’ Compare 64 M. C. C. 229 and 79 M. C. C. 285. 
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MOC-1138855, Sub 30, International Transport, Inc. Ext.—Articles Requiring 
Spec. Equipment, 7-5-61, Div. 1. 

21.72 No authority is required for return of shipments rejected by 
consignees at time of delivery; and since no showing is made of need for 
return of other shipments, authority sought for return movement of com- 
modities must be denied. See 48 M. C. C. 199, 202. MC-1191638, Sub 1, 
Rolling Boats, Inc. Com. Car. App., (embraced in Same, MC-119163), 
7-27-61, Div. 1. 


21.78 Substituted Service 


21.78 Authority granted this applicant (Black Diamond) should not 
enable it to obtain as motor carrier cement traffic which its affiliated railroad 
has not previously handled by rail. MC-27817, Sub 35, H. C. Gabler, Inc. 
Ext.—Cement from Md. & Pa. Counties, ~~ & S ., 7-19-61, 
Commission. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 By incorporating applicant’s authority to transport fresh meat 
into commodity description ‘“‘packinghouse products as defined by Commis- 
sion,’’ its transportation of fresh meat was unduly restricted to those com- 
modities which have in fact been produced by or are being distributed by 
meat packinghouses. Compare 63 M. C. C. 625. Inasmuch as its presently 
held contract carrier authority to transport fresh meat contains no restrictive 
limitations, in framing grant of authority to applicant in language as afore- 
mentioned, substantial parity between past and future operations was not 
preserved contrary to provisions of sec. 212(c) of Act. 81 M. C. C. 561. 
MC-2941, Sub 13, C & E Trucking Corp. Conversion Proceeding, 

M. C. C. ...., 6-27-61, Commission. 


21.81 Although respondents have not transported new automobiles and 
trucks from and to all of points specified, their overall truckaway operations 
on critical date entitle them to conversion of all of their truckaway authority. 
See 81 M. C. C. 561. 


There will be no restriction against interchange of traffic. 81 M. C. C. 
561. MOC-30102, Sub 3, J. T. & R. E. Curtis, 7-6-61, Div. 1. 

21.81 “Keystone” restriction in certificate to be issued is necessary to 
insure “substantial parity’ between such certificate and existing permit. 
81 M. C. C. 561. MO-59235, Sub 11, J. H. Nowinsky Trucking Co. Conver- 
sion Proceeding, 8-2-61, Div. 1. 


21.9 Authorized Transportation of Persons 
21.92 Charter Operations 

21.92 No rigid standard can be established by which to determine 
precisely territory from which a carrier possessing incidental charter rights 
could originate charter parties. Compare 76 M. C. C. 215. 

Defendant’s very limited regular-route authority necessarily confines 
originating points within territory served to very narrow limits. Moreover, 
as here, Fort Meade is not located in general vicinity of direction taken by 
defendant’s routes in Md. and it is situated on or off-route to principal 
highways served by many passenger carriers. 


At no time do either of routes approach any closer to Fort Belvoir than 
at carrier’s terminal in Washington. It is obvious then that military reser- 
vation under consideration is some 20 miles directly off any point on de- 
fendant’s regular routes and, in view of direction of carrier’s routes, traffic 
at Fort Belvoir would have no relation whatever to service performed by 
carrier over its regular routes. There would appear to be no mutuality 
whatever between traffic which would be served in charter operations from 
Fort Belvoir and traffic which is served every day by defendant over its 
regular routes. Cease and desist order entered. MO-C-2618, ae 
Barcroft & Wash. Transit Co. v. Atwood’s Transport Lines, Inc., 

M. C. C. ...., 7-11-61, Div. 1. 
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21.92 Under sec. 208(c) of Act an interstate carrier of passengers 
may transport chartered parties within territory served by its regular routes 
to any point in U. S. MC-83791, Sub 3, Perkiomen Valley Bus Co. Ext.— 
Allentown, Pa., 6-29-61, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 Evidence as to intended use of commodity is also valuable and 
is frequently employed in interpreting commodity descriptions. Compare 
355 U. S. 554. MOC-52657, Sub 592, Arco Auto Carriers, Inc. Ext.—Escanaba, 
Mich., .... M. C. C. ...., 7-26-61, Div. 1. 


22.01 Interpretation 


22.01 A commodity description is intended to be adequate to delineate 
with some specificity type of commodity for which authority is granted and 
it is to be construed according to its obvious intent. Thus, when generic or 
class terms are employed in such descriptions they are construed in such 
manner as to encompass only those commodities which are truly within 
genus or class. In deciding whether particular commodity may properly be 
so classified reference must be had, in many cases, to meaning of term 
which has common acceptance in industrial or trade usage. Compare 167 
F. 2d 825 and 52 M. C. C. 391. MC-52657, Sub 592, Arco Auto Carriers, Inc. 
Ext.—Escanaba, Mich., .... M. C. C. ...., 7-26-61, Div. 1. 

22.01 Aircraft are ordinarily considered to be craft capable of trans- 
porting humans which can be navigated in air and which are supported by 
buoyancy of their structures or dynamic action of air against their surfaces. 
Airplanes are aircraft (terms are not considered synonymous, latter being 
broader term), but most certainly a missile is not an airplane. It is a much 
closer question whether a missile could be considered an aircraft. However, 
even this term cannot be considered appropriate description of craft 
designed to operate in space as well as in air, navigation of which is limited 
to “some guidance which terminates in flight,” and which are not supported 
by buoyancy of their structures or dynamic action of air against their 
surfaces. Contrary interpretation would be somewhat analogous to holding 
that self-propelled torpedo with some guidance is a submarine or a water- 
craft. In any event, there was clearly no intent, when authorities in ques- 
tion were issued, that missiles such as Atlas should be considered as falling 
within commodity description airplane or aircraft; nor is any good reason 
advanced why, even for transportation purposes, they should be so con- 
sidered. MC-4405, Sub 333, Dealers Transit, Inc. Ext.—Missiles, 

M. C. C. ...., 6-23-61, Commission. 


22.01 Certificate authorizing transportation of ‘“‘contractors’ materials, 
supplies and equipment” has been interpreted as authorizing transportation 
of materials and supplies used by building or construction contractor, and 
does not permit transportation of commodities intended for use in manu- 
facture of products which are ultimately to be used by such contractors. 
51 M. C. C. 103. Since at least some of cement shipped from involved 
cement mills is destined to manufacturers of concrete products, it is obvious 
that Builders is not able to perform all of service required. MC-27817, 
Sub 35, H. ©. Gabler, Inc. Ext.—Cement from Md. & Pa. Counties, .... 
M. C. C. ...., 7-19-61, Commission. 


22.06 Descriptions 


22.06 Limitation of commodity description to frozen bakery products 
would be unduly restrictive. Since shipper manufactures variety of frozen 
foods, broader description is warranted. MO-115841, Sub 78, Colonial 
me rg Transp. Inc. Ext.—Partial Deliveries, .... M. C. C. ...., 
-2-61, Se 
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22.06 Description “frozen foods’’ should not be narrowed as urged by 
Trans-Cold. In view of nature of applicant’s operations and its existing 
authority to transport frozen foods from considered origin point to other 
destination points, proposed extension of such service, devoid of commodity 
atomization, appears to be reasonable and warranted. MC-113843, Subs 
82, 36, Refrigerated Food Exp. Inc. Ext.—Candy, 7-3-61, Div. 1. 


22.06 Commodity descriptions bleachers and bleacher seats are 
synonymous and applicants can under their existing authority transport a 
complete bleacher from Champaign to points in Ala. MC-60076, Sub 16, 
V. F. & ©. V. Warner Ext.—Basketball Backstops, 8-2-61, Div. 1. 


22.08 Proof of Special Commodity Class 


22.08 Commodities involved here are materials which go into manu- 
facture of containers. Fact that some of these containers eventually are 
used by packing industry does not convert such material into “supplies and 
materials used by packinghouses.”” 54 M. C.C. 428. Transportation of these 
commodities was, therefore, beyond scope of respondent’s permits and is 
beyond scope of its certificate. MC-C-2572, Kim Frt. Lines, Inc.—Investiga- 
tion & Revocation of Permits, .... M. C. C. ...., 7-28-61, Div. 1. 


22.08 Frozen vegetables, frozen fruits and frozen berries may not be 
treated as single commodity group. MO-1135338, Sub 15, W. P. Kurtz 
Grandfather App., 6-29-61, Commission. 


22.1 Products of Agriculture 
22.10 Generally 


22.10 Grant of “agricultural commodity” authority encompasses 
transportation of only those commodities properly within scope of partial 
exemption provided by sec. 203(b)(6) of Act. MC-111981, Subs 4 & 6, 
Robideau’s Exp. Inc. Com. Car. Grandfather App., 7-12-61, Div. 1. 


22.5 Semi-Processed Material 
22.57 Fertilizer 


22.57 In view of fact that sulphur is present in gypsum in form that 
provides some plant food or nutrient value, albeit small, gypsum should be 
classified as fertilizer when used as soil conditioner. Word ‘fertilizer’ 
appears in so many certificates and permits issued by Commission that it 
is reluctant to exclude from its scope any commodity used for purposes of 
soil beneficence. MC-515, Sub 8, Empire Transport, Inc. Ext.—Nevada, 
oowe Bee Ge SX cvcny OPS ae a 


22.6 Industrial Manufactures 
22.61 Iron & Steel Articles 


22.61 When iron or steel is transformed by manufacturing process 
into other articles having independent identity, articles thus manufactured, 
although made from iron or steel, no longer can be termed “iron” or 
“steel.” ‘Iron and steel’? has been used in operating authorities for years 
to authorize transportation of such basic, raw, iron and steel materials as 
pigs, ingots, blooms, slabs and billets, each of which requires further proc- 
essing. 76 M. C. C. 467. 


Once iron and steel have been converted into rolling mill rolls, rolls 
lose their status as iron and steel even though further processing is 
necessary. 


Rolling mill rolls are iron and steel articles, whether rough, partially 
finished or completely finished, and Aetna is authorized to provide proposed 
service under its authority to transport iron or steel articles. MO-77424, 
Sub 18, Wenham Transp. Inc. Ext.—Rolling Mill Rolls, .... M. C. C. ...., 
7-65-61, Commission. 
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22.64 Construction Material 


22.64 Applicant may not transport aluminum siding under its au- 
thority to transport “insulating materials’’ even though foam or aluminum 
insulation may be integral part of such siding. Siding is exterior wall cover- 
ing recognized in construction and transportation industries to be separate 
and distinct from those commodities which are used primarily for insulating 
purposes; and separate identity of involved aluminum siding is not lost 
merely because other materials, such as insulating foam are attached to it 
in order to bolster its structural strength and to provide added protection 
against temperature extremes. MOC-52751, Sub 22, Ace Lines, Inc. Ext.— 
Aluminum Siding, 7-12-61, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.70 Generally 


22.70 Clearly, in absence of moving parts, rolling mill rolls of them- 
selves are not machinery but are machinery parts. MC-77424, Sub 13, 
Wenham Transp. Inc. Ext.—Rolling Mill Rolls, .... M. C. C. ...., 7-65-61, 
Commission. 


22.76 Automotive Vehicles & Parts 


22.76 When crane assembly is mounted on carrier, carrier loses its 
identity as truck and becomes integral and indispensable part of that piece 
of construction equipment which is known as truck crane. Thus, commodity 
description of completed unit differs from that of each of its component 
parts. Proper commodity description for unit here involved includes two 
words, one “truck” and other “crane.” Neither of these words standing 
alone is adequate to describe commodity and for this reason both are 
employed. It is evident then that complete truck crane or truck crane 
excavator cannot be denominated as truck under any acceptable criteria, as 
any real identity in nomenclature or usage is lacking. 

A truck crane is not used for carriage or transportation of persons or 
things. It may move property but it does not carry it or transport it in any 
real sense. This key word in descriptive phrase is then not applicable here. 
Accepted meaning of phrase “commercial automotive vehicles’ does not 
then include gd involved here. MC-52657, Arco Auto Carriers, Inc. 
Ext.—Escanaba, Mich., .... M. C. C. ...., 7-26-61, Div. 1. 


22.8 Necessaries 
22.82 Canned or Preserved Foods 


22.82 Whether a commodity description is couched in terms ‘‘canned 
goods” or “‘canned foods,’’ fact remains that commodity must be “canned” 
by (1) process of preservation to produce sterile, bacteria-free product and 
(2) placement of such product in hermetically sealed container for preserva- 
tion. 53 M. C. C. 703, 61 M. C. C. 311. Of course, fact that citric acid 
crystals are used by food processing companies in processing of canned 
foods does not make commodity a “canned food’’ any more than fact that 
metal wire used in manufacture of bird cages makes such metal wire a bird 
cage. 63 M. C. C. 593. Therefore, respondent’s transportation of candy, 
cocoa, citric acid crystals, oleomargarine, mustard and cheese was beyond 
scope of its permits and is beyond scope of its certificate. MC-C-2572, Kim 
a _ 3 iy ‘lait & Revocation of Permits, .... M.C.C. ...., 

= i ’ Vv. i, 


23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Requisite Proof 


23.10 Applicant’s 1959 financial statements, as submitted with instant 
application and filed with Bureau of Transport Economics and Statistics, 
show total assets exceeding $31,000, total liabilities of less than $12,000 and 
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capital of approximately $20,000; and net profit after taxes of nearly $8,500. 
Despite applicant’s failure to introduce additional financial data in evidence 
at hearing on October 6, 1960, applicant is shown to be fit and able, 
financially and otherwise, properly to perform additional service herein 
authorized. MOC-112411, Sub 3, Ketchel Strauss Ext.—Princess, Ky., 
6-29-61, Div. 1. 


23.4 Relations with Other Carriers 
23.40 Generally 


23.40 Because second proviso benefits accrue only to those who fall 
strictly within its terms, carrier seeking authority to operate thereunder 
has burden of showing that it is not commonly operated, managed or con- 
trolled in common interest with operation conducted in more than one State. 
MC-120341, Shore Bros. Transp. Co. Inc. Eligibilty—Sec. Proviso, 7-21-61, 
Div. 1. 


23.42 Sec. 5 (2) Approval Necessary 


23.42 Applicant owns unspecified but minority portion of stock of 
Winter Garden Freezer Co., Inc., other applicant in this consolidated pro- 
ceeding, however, this common control does not require approval under sec. 
5 of Act since this common ownership existed prior to August 12, 1958, 
date of enactment of Transportation Act of 1958. See 83 M. C. C. 39. 
MO-118025, Winter Garden Co. Inc. Grandfather App., .... 

6-30-61, Div. 1. 


23.6 Unauthorized Operations 


23.60 Generally 


23.60 Section 207(a) of Act provides that Commission may issue 
certificate authorizing operation only if applicant is found to be fit, willing 
and able properly to perform proposed service and to conform to provisions 
of Act and Commission’s rules and regulations thereunder. Evidence shows 
a wilful disregard by applicant of terms of Act and fails to show any extenu- 
ating circumstances for its course of action. Applicant has failed to show 
that it is fit and able to provide proposed service. Applicant is directed to 
refrain from all unauthorized transportation in future. MO-123008, Rohret 
Co. Cont. Car. App., 7-21-61, Div. 1. 


23.60 Shipper controls hiring and firing of drivers, dispatches vehicles 
and otherwise exercises complete control over operations in question. In 
these circumstances, applicant cannot be considered as performing unauth- 
orized for-hire transportation service, and applicant is fit and able properly 
to perform service authorized herein. MC-119163, Sub 1, Rolling Boats, 
Inc. Com. Car. App. (embraced in Same, MC-119163), 7-27-61, Div. 1. 


23.61 Extenuating Facts 


23.61 In some instances there were extenuating circumstances in 
respect of respondent’s unlawful operations. MOC-C-2572, Kim Frt. Lines, 
Inc.—Investigation & Revocation of Permits, ....M. C. C. ...., 7-28-61, 
Div. 1. 


23.62 Good Faith 


23.62 With respect to Leonard having performed proposed service 
heretofore under authority now construed to be deficient, its contention that 
its authority included missiles, based upon informal interpretation obtained 
from Commission’s Bureau of Motor Carriers to effect that a missile is an 
airplane or aircraft, was sufficiently arguable as not to preclude finding that 
it is fit to be granted authority herein. MC-4405, Sub 338, Dealers Transit, 
Inc. Ext.—Missiles, .... M. C. C. ...., 6-23-61, Commission. 

23.62 Whether applicant’s unlawful operations be characterized as 
past or present, record clearly demonstrates continuing pattern of non- 
compliance based, if not on wilfulness, then upon strong preference to 
remain ignorant of established rules by which all regulated carriers must 
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abide. MC-118475, Sub 9, Rawlings Truck Line, Inc. Ext.—LaCrosse & 
Drakes Br. Va., 7-17-61, Div. 1. 


23.63 Reformation 


23.63 Applicant’s past unlawful operations have been discontinued 
and, with exception of minor and apparently inadvertent violations at 
Womelsdorf, it has demonstrated its willingness to confine its operations 
to those authorized and to otherwise comply with all applicable laws and 
regulations. In such circumstances, finding of unfitness would not be justi- 
fied. MC-123112, Sub 1, H. L. Hockman Ext.—Bart, Pa., 7-17-61, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Before granting authority to engage in motor-carrier opera- 
tions, Commission must find, among other things, that person seeking 
operating rights is fit, properly to perform service proposed. Applicant- 
respondent’s past continuous practice of engaging in unauthorized opera- 
tions and its failure to abide by provisions of Act or Commission’s regula- 
tions thereunder require conclusion that it is not fit properly to conduct 
operations proposed in application proceeding under consideration and that 
application must be denied. 

Participation by shipper and Victor Dorman in described unlawful 
operations has not been overlooked but inasmuch as they were not made 
respondents in this investigation, no cease and desist order will be directed 
against them. They are admonished, however, that their activities of type 
uncovered in this proceeding have been made misdemeanors by sec. 222 of 
Act; and their continued participation in unlawful activities of type dis- 
closed here may subject them to prosecution thereunder. MC-119201, 
Friocal Transport & Leasing Corp. Cont. Car. App., .... M. C. C. ...., 
6-30-61, Div. 1. 


23.71 Safety 


23.71 Respondent is not in compliance with certain safety provisions 
of Commission’s regulations pertaining to private carriers and he is hereby 
admonished to comply therewith. MC-C-2555, Richard Mock, Investigations 
of Operations, .... M. C. C. ...., 7-19-61, Div. 1. 

23.71 Scope of applicant’s violations and its refusal, over period of 
five years, to make slightest effort to eliminate them reflect flagrant and 
wilful disregard for requirements of Act and for welfare and safety of 
public. Public convenience and necessity cannot be best served by issuance 
of certificate to carrier that has persistently flouted Commission’s rules 
and regulations, and has refused to take corrective measures to insure com- 
pliance with requirements of Act and with Commission’s rules and regula- 
tions thereunder. Conclusion is inescapable that applicant has failed to 
show that it is fit and willing properly to conduct proposed operations or 
that it is willing and able to conform to provisions of Act and with said 
rules and regulations. MC-115182, Sub 3, Jewett Scott Ext.—Bldg. Brick, 
7-19-61, Div. 1. 

23.71 Account of applicant’s past violations of safety rules and 
regulations is fully set forth in appendix and need not be restated here. 
When carrier has violated provisions of Act, it is in discretion and judg- 
ment of Commission to determine whether facts presented afford sufficient 
basis for finding that said carrier is fit properly to conduct operations for 
which operating authority is sought. In circumstances here present Com- 
mission does not believe that applicant’s past violations should continue to 
constitute bar to it of operating rights. Since January 1960 applicant has 
demonstrated its willingness and ability to abide by provisions of Act; and 
this, together with its marked improvement in its compliance with safety 
rules and regulations justify issuance of certificates previously authorized in 
Subs 42 and 44 proceedings. MC-20783, Subs 42 & 44, Tompkins Mtr. Lines, 
Inc. Ext.—Cudahy, Wis., 6-26-61, Div. 1. 
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24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Although no public witnesses support application, Commission 
recognizes difficulty in obtaining evidence from prospective passengers. 
MC-29957, Sub 77, Continental Southern Lines, Inc. Ext.—Ark., 7-25-61, 
Div. 1. 


24.01 Burden of proof is upon applicant seeking certificates to 
establish affirmatively that proposed service is or will be required by present 
or future public convenience and necessity. MC-87861, Sub 4, Contractors 
Transit, Inc. Ext.—7 Ind. Counties, 7-31-61, Div. 1. 

24.01 Loss of rail revenue or traffic without more does not con- 
stitute ‘“‘special circumstances.” Evidence must establish that diversion of 
traffic and revenue will be so great and of such character as to result in 
decrease in available transportation service within considered territory, that 
rail carrier will be able to utilize motor service in its operations to public 
advantage, and that benefits to be derived from grant of functionally 
unrestricted operated rights to rail-connected applicant outweigh any ill 
effects thereof. MC-27817, Sub + H. C. Gabler, Inc. Ext.—Cement from 
Md. & Pa. Counties, .... M. C. C. ...., 7-19-61, Commission. 

24.01 In absence of showing that existing service is inadequate in 
some material respect, applicant has failed to sustain its burden of proof 
and, accordingly, application should be denied. MC-119206 & Sub 8, Gulf 
Coast Enterprises, Inc. Com. Car. App., 6-29-61, Div. 1. 


24.01 Burden is upon applicant to affirmatively show that there is 
need for proposed service which existing carriers cannot or will not per- 
form satisfactorily. MC-42963, Sub 11, Daniel Hamm Drayage Co. Ext.— 
Red Bud, 7-20-61, Div. 1. 

To Same Effect: 


MC-48844, Sub 8, Maldwyn James Ext.—Hastings, Nebr., .... M. C. C. 
, 7-31-61, Div. 1. 
MC-112068, Sub 5, P. I. & I. Mtr. Exp. Inc. Ext.—New Brighton & 
Sharon, Pa., 7-31-61, Div. 1. 


MC-95540, Sub 347, Watkins Mtr. Lines, Inc. Ext.—Richmond, Va., 
7-17-61, Div. 1. 


24.01 In any proceeding wherein authority to engage in interstate 
motor operations is sought, burden is on applicant to establish that 
proposed operation will serve useful purpose, responsive to public demand 
or need, that this purpose cannot or will not be served as well by existing 
carriers and that granting of application will not endanger or impair opera- 
tions of existing carriers contrary to public interest. MC-108340, Sub 12, 
Haney Truck Line Ext.—Sugar, 7-20-61, Div. 1. 


24.01 It is incumbent upon applicant to bring forth public witnesses 
who can prove, rather than merely assert, need for additional motor carrier 
service. MO-25798, Sub 38, Clay Hyder Trucking Lines, Inc. Ext.—Frozen 
Foods, 7-27-61, Div. 1. 


24.01 Fact that applicants have transported certain considered traffic, 
which apparently in some cases protestants were unable to accommodate 
on short notice, in no manner establishes presumption of need for authority 
sought. MOC-61403, Sub 54, Mason & Dixon Tank Lines, Inc. 
Elimination Kingsport Gateway, 6-30-61, Div. 1. 

24.01 Applicant has burden of proving, among other things, that there 


is public need for proposed operation. MC-112520, Sub 20, McKenzie Tank 
Lines, Inc. Ext.—Port St. Joe (Fla.), 7-17-61, Div. 1. 


24.01 Although 63 M. C. C. 573 sets forth nature of express service 
and provides guide in distinguishing it from normal type of general com- 
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modity operation, Arrowhead case does not impose upon applicants for 
express authority rigid requirements of proof which must be met before 
operating rights are granted. Applicant has established more than ade- 
quately that it proposes express service and not ordinary general freight 
operation. MOC-42405, Sub 15, Mistletoe Exp. Service Ext.—Joplin, Mo.— 
Fayetteville, Ark., 7-26-61, Div. 1. 

24.01 While containerization is a progressive development in trans- 
portation tending toward better and more efficient service which should be 
encouraged where needed, it is obvious that in absence of shipper support 
for such service no authority thereof can be granted. bg Sub 2, Moran 
Towing & Transp. Co. Inc. Ext.—Great Lakes, .... I. C. , 7-11-61, 
Div. 1. 


24.01 In applications for interstate authority based on second proviso 
operations, showing of past continued performance of lawful transportation 
is itself evidence of public need for continuance thereof. 38 M. C. C. 547. 
On other hand, any request for authority more extensive than that lawfully 
authorized to be performed under proviso requires same degree of proof of 
public need for service as would be required in any application under sec. 
207 for new authority. 85 M. C. C. 103. MO-120080, Sub 1, Morgan Exp. 
Inc. Ext.—Hollis, Okla., .... M. C. C. , 1-24-61, Div. 1. 

24.01 Evidence of future need must of necessity be less definite and 
certain than in case of present need. MOC-104960, Sub 25, Motor Fuel 
Carriers, Inc. Ext.—Northern Ala., .... M. C. C. , 7-17-61, Div. 1. 


24.01 It is essential that definite and substantial need be shown be- 
fore authority may be granted. This basic showing has not been made. 


MC-7439, Sub 4, David Nelson & Son, Inc. Ext.—Munster, Ind., 7-25-61, 
Div. 1. 


24.01 Where only rail service is available, as here, and motor carrier 
service is proposed, Commission is required under holding in 355 U. S. 83 
to consider inherent advantages of motor transportation. However, mere 
existence of such inherent advantages alone is not sufficient to warrant 
grant of authority sought; it also must be established that actual need 
exists for transportation service supplying these advantages. MC-103378, 
Sub 172, Petroleum Car. Corp. Ext.—Salt Cake, 7-21-61, Div. 1. 


24.01 Only support for this aspect of REA proposal is its own expres- 
sion of need for service together with its own expression of dissatisfaction 
with existing service of motor subsidiary of rail carrier. But REA is 
shipper as well as carrier of express and its opinion of existing facilities 
available to it, as shipper, is entitled to consideration. ee Sub 1698, 
Railway Exp. Agency, Inc. Ext.—Tuscaloosa, Ala., Cc. C. 
7-6-61, Div. 1. 

24.01 Before granting authority to engage in motor-carrier opera- 
tions, Commission is required by sec. 207(a) of Act to find, among other 
things, that applicant is fit, willing and able properly to perform proposed 
service. MC-20788, Subs 42 & 44, Tompkins Mtr. Lines, Inc. Ext.—Cudahy, 
Wis., 6-26-61, Div. 1. 


24.01 Applications for extension of operating authority should not be 
granted where existing carriers are authorized to handle traffic and have 
not been shown unwilling or unable to perform service required. MC- 
108121, Sub 8, Transport Stor. & Dstbg. Co. Ext.—Mtr. Vehicles, 

> te Se , 7-25-61, Commission. 


24.038 Contract Carriage 


24.03 In determining whether or not issuance of permit will be con- 
sistent with public interest and National Transportation Policy, sec. 209(b) 
of Act requires that Commission consider number of shippers served, nature 
of proposed service, effect of grant upon services of protesting carriers, 
effect of denial upon applicant and its supporting shippers, and changing 
character of shippers’ requirements. MO-118434, Ballentine Produce, Inc. 
Cont. Car. App., 7-26-61, Div. 1. 
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To Same Effect: 
MC-119815, Interstate Hwy. Exp. Inc. Cont. Car. App., 7-10-61, Div. 1. 


MC-109769, Sub 12, New Jersey Trucking Corp. Ext.—Jersey City, 
7-26-61, Div. 1. 

24.03 Having determined that proposed operation is that of contract 
carriage, sec. 209(b) of Act requires Commission to consider number of 
shippers to be served by applicant, nature of proposed service, effect which 
granting permit would have upon services of protesting carriers, effect 
which denying permit would have upon applicant and supporting shipper 
and changing character of shipper’s requirements. MOC-119802, J. H. Shaw 
Cont. Car. App., 7-10-61, Div. 1. 


24.06 Registered Truck Operation 


24.06 Applicant’s certificate may not be registered under second 
proviso of sec. 206(a) of Act. Applicant is not engaged in operation solely 
within one State. It holds authority to transport passengers and their 
baggage, in interstate or foreign commerce, in round-trip charter opera- 
tions. MC-83791, Sub 3, Perkiomen Valley Bus Co. Ext.—Allentown, Pa., 
6-29-61, Div. 1. 

24.06 To meet terms of second proviso, there must be concurrence of 
following 3 factors to make proviso effective and to keep it effective: (1) 
Carrier must be lawfully engaged in operating solely within single State, 
(2) there must be board in such State having power to grant or approve 
certificates of public convenience and necessity authorizing intrastate opera- 
tions; and (3) carrier must have obtained such certificate from board. 
76 M. C. C. 493. MC-120341, Shore Bros. Transp. Co. Inc. Eligibility—Sec. 
Proviso, 7-21-61, Div. 1. 


24.1 Patron Need 
24.11 Preference or Desire 


24.11 Shippers’ support for instant application seems to be predicated 
upon their desire to have another motor carrier service available. Clearly, 
this forms no basis upon which to grant authority sought. MO-119206 & 
Sub 3, Gulf Coast Enterprises, Inc. Com. Car. App., 6-29-61, Div. 1. 

24.11 While mere desire by shipper to have available at new shipping 
point service which previously was satisfactory elsewhere is not, in itself, 
sufficient basis for grant of authority, other factors are involved in this 
proceeding. MC-10761, Sub 95, Transamerican Frt. Lines, Inc. Ext.— 
Freehold, N. J., 7-21-61, Div. 1. 


24.13 Use of Existing Carriers 


24.13 It was brought out in evidence that Strecker had on occasion 
refused shipper’s request for service and that Strecker served shipper’s 
competitors. Fact that Strecker served shipper’s competitors should not 
influence shipper’s willingness to use its services; neither should this fact 
affect Strecker’s duty as common carrier and transportation service rendered 
by it. MC-42963, Sub 11, Daniel Hamm Drayage Co. Ext.—Red Bud, 
7-20-61, Div. 1. 

24.13 Persistent failure of shipper to utilize or even investigate 
facilities of opposing motor carriers strongly suggests that its support of 
instant application is predicated upon rate considerations. MO-18117, Sub 
8, W. B. Hogg Ext.—Metal Bldg. Materials, 7-17-61, Div. 1. 

24.13 Protestants collectively can provide substantially all service for 
which need has been shown and, furthermore, they are willing and able to 
join with supporting railroads in instituting service. Until such service has 
been tried and found to be inadequate in some material respect, instant 
application for new authority should be denied. MO-108121, Sub 3, Trans- 
port Stor. & Dstbg. Co. Ext.—Mtr. Vehicles, .... M. C. C. ...., 7-25-61, 
Commission. 
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24.13 Commission cannot justifiably find need for additional carrier 
for Deere’s bulk shipments to points in Ark., La., Mo. and Texas, until there 
has first been opportunity to test recently authorized service of Eliiott. 
MO-115036, Sub 10, Van Tassel, Inc. Ext.—Dry Fertilizer from Pryor, 
Okla., 6-28-61, Div. 1. 

24.13 Existing carriers can provide service to points in Carolinas, Ga. 
and Fla. These carriers should have right to transport this traffic until 
their services have been tested and found to be inadequate. MOC-95540, Sub 
347, Watkins Mtr. Lines, Inc. Ext.—Richmond, Va., 7-17-61, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Evidence adduced by supporting shippers demonstrates con- 
vincingly that additional motor service is required to Miss. points by reason 
of anticipated increased sales of salt in Miss. and due to curtailment of pri- 
vate carriage and illegal trucking operations. MO-115311, Sub 27, J. & M. 
Transp. Co. Inc. Ext.—lIberia Parish, La., 7-21-61, Div. 1. 


24.15 Where future transportation needs of shipper are predicated 
upon potential sales in new territory or upon newly instituted method of 
marketing, evidence respecting specific customers or volume of traffic must 
of necessity be less certain and definite than proof of existing need. 
MC-115036, Sub 10, Van Tassel, Inc. Ext.—Dry Fertilizer from Pryor, Okla., 
6-28-61, Div. 1. 


24.2 Traffic Available 


24.25 New or Increased Traffic 


24.25 Although shipper was able to give specific estimate of antici- 
pated traffic from Pace Lake to points in Texas only, it indicates that it 
has substantial need for service to points in all 4 destination States. This 
involves relatively new shipper operation and estimates of future shipments 
are, of necessity, somewhat speculative. Granted. MO-110733, Sub 9, Ace 
Frt. Line, Inc. Ext.—Mo., 7-21-61, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 It cannot be considered unusual if an express carrier’s rates on 
small shipments are lower than 100-pound minimum charge of general 
freight carrier operating in same territory. MO-42405, Sub 16, Mistletoe 
Exp. Service, Ext.—Parsons, Kans., .... M. C. C. ...., 7-26-61, Div. 1. 


24.30 Matter of rates is of no material significance in disposition of 
this proceeding and, while evidence might indicate that shipper is motivated 
by such considerations to some extent, its need for service, or lack thereof, 
is sole factor upon which grant or denial of application was based by 
examiner. MC-112063, Sub 5, P. I. & I. Mtr. Exp. Inc. Ext.—New Brighton 
& Sharon, Pa., 7-31-61, Div. 1. 

24.30 Although cost of transportation (as distinguished from level 
of rates) may have some bearing as to whether proposed service is required 
by present or future public convenience and necessity, it is not necessarily 
controlling. MC-109885, Sub 30, Subler Transfer, Inc. Ext.—Mass., . 
mm. ©... C.. ..0:009 Seaeek, EUs 2 


24.4 Adequacy of Facilities 


24.40 Generally 


24.40 Changes in federal tax laws have rendered it economically 
feasible to ship whiskey in bulk and shippers desire to replace present trans- 
portation of whiskey in barrels with tank-truck service. Latter type of serv- 
ice is more convenient and economical for shippers and there is definite 
present trend toward this method of shipment. In circumstance, there is 
every reason to believe that availability of such service will stimulate 
shippers to install necessary pumping facilities at distillery and warehouse 
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points, and will ultimately result in substantial increase in volume of 
whiskey moving in bulk between points in affected territory. MC-109637, 
Sub 156, Southern Tank Lines, Inc. Ext.—Whiskey from Ind., 6-26-61, 
Div. 1. 

24.42 Motor Truck Equipment 


24.42 Grant of authority to applicant will reduce shippers’ problems 
in obtaining adequate service and equipment and enable them to eliminate 
a great deal of private carriage. MC-106398, Sub 112, National Trailer 
Convoy, Inc. Ext.—Ind., .... M. C. C. ...., 7-26-61, Commission. 


24.44 Tank-Truck Equipment 


24.44 As conceded, protestants’ services, whenever used, have been 
entirely adequate, so decisive matter is 23 specified instances in which 
protestants assertedly were unable to furnish UC with equipment when 
required and on which recourse was held to services of applicants, in so far 
as this may shed light on their general ability or willingness to furnish 
equipment when requested. These 23 instances, when viewed in light of 
overall volume of traffic transported by protestants without complaint, fade 
into comparative insignificance, amounting to very small proportion of UC’s 
Overall traffic. As result these are occasional carrier failures which should 
not, on that account, be made occasion for duplication of protestants’ au- 
thority and dilution of their present traffic. MC-61403, Sub 54, Mason & 


Dixon Tank Lines, Inc. Ext.—Elimination Kingsport Gateway, 6-30-61, 
Div. 1. 


24.45 Flatbed Trailers 


24.45 Existing joint-line service appears adequate to meet any need 
herein, for Consolidated, which has participated in this traffic, is willing to 
provide desired flatbed equipment and is agreeable to enter into equipment 
interchange agreement with applicant. Such agreement should meet trans- 
portation requirements here and in any event ought to be given trial before 
new service is authorized. MC-108340, Sub 12, Haney Truck Line Ext.— 
Sugar, 7-20-61, Div. 1. 


24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 Need for emergency service does not afford sufficient basis upon 
which to predicate grant of authority. Demand for service must be reason- 
ably constant and determinable, 10 M. C. C. 292; 53 M. C. C. 396. 
MC-112520, Sub 50, McKenzie Tank Lines, Inc. Ext.—Port St. Joe (Fla), 
7-17-61, Div. 1. 


24.51 Occasional emergency demands for service do not warrant 
authorizing additional carrier to enter field. 10 M. C. C. 292. MO-77424, 
Sub 18, Wenham Transp. Inc. Ext.—Rolling Mill Rolls, .... M. C. C 
7-5-61, Commission. 


24.52 Peak Traffic 


24.52 Isolated examples of inadequate service during peak periods of 
demand are not proper basis upon which to predicate grant of operating 


authority. MC-108340, Sub 12, Haney Truck Line Ext.—Sugar, 7-20-61, 
Der. 1. 


24.53 Railroad 


24.53 Although existing rail carriers generally have performed and 
can provide reasonably adequate rail transportation service, it appears that 
in many instances there is need for motor service to supplement that of 
railroads. This is particularly true where ultimate delivery must be made 
to off-rail point; where expedited and flexible service is needed; and where 
a consignee is unable to utilize a full carload of cement. 355 U.S. 83 and 
173 F. Supp. 524. MC-27817, Sub 35, H. C. Gabler, Inc. Ext.—Cement from 
Md. & Pa. Counties, .... M. C. C. ...., 7-19-61; Commission. 
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24.55 Motor Truck—Common Carrier 


24.55 Neither Colonial nor Trans-Cold can originate shipments at 
latter point but must rely upon an unnamed carrier to provide initial service 
for an eventual three-line haul. Not only adequacy but very existence of 
this service is questionable and applicant should be authorized to initiate 
such shipments from Boyertown as well as to transport them to ultimate 
destinations sought here. MC-117425, Sub 38, Federal Trucking Co. Com. 
Car. App. (renumbered & retitled MC-95540, Sub 358, Watkins Mtr. Lines, 
Inc. Ext.—N. J.), 7-18-61, Div. 1. 


24.55 Grant here, although it would provide supporting shipper with 
two services to choose between, is not warranted since available motor service 
from Marietta, representing substantial investment in equipment and facili- 
ties, is shown to be adequate. MO-112617, Sub 81, Liquid Transporters, Inc 
Ext.—Marietta, Ohio, 6-28-61, Div. 1. 


24.6 Adequate Quality of Service 
24.6 67 Machinery, Equipment, Implements & Appliances 


24.67 Rail service is available and is used by shipper but due to need 
for fast delivery in some cases and reduced cost of loading, motor carrier 
service should be made available. MC-52657, Sub 592, Arco Auto Carriers, 
Inc. Ext.—Escanaba, Mich., .... M. C. C. , 7-26-61, Div. 1. 


24.68 Necessaries 


24.68 Considering volume of traffic being handled, 4 instances of 
damaged shipments cited by shipper hardly support its claim of excessive 
damage. As to shipper’s claim that it needs more expeditious service, carpets 
and carpeting go to warehouses for subsequent distribution to retail stores, 
and, thus, apparently do not require expedited movement. In any event, 
amg oe has not complained to existing carriers about their transit times. 
ry “. 6-41, Dh Sub 80, Subler Transfer, Inc. Ext.—Mass., .... M. C. C. 

Ss 


24.7 Single-Line Service 


24.70 Generally 


24.70 No doubt some added convenience would result from proposed 
single-line service but shippers are not necessarily entitled to single-line 
service when no real inadequacy in existing service is shown. MO-1120638, 
Sub 5, P. I. & I. Mtr. Exp. Inc. Ext.—New Brighton & Sharon, Pa., 7-31-61, 
Div. 1. 


24.70 In absence of reasonable attempt by shipper to utilize available 
joint-line service offered by protestants, Commission is unable to conclude 
that such service cannot adequately meet shipper’s requirements for move- 
ment of bagged materials. MC-115086, Sub 10, Van Tassel, Inc. Ext.—Dry 
Fertilizer from Pryor, Okla., 6-28-61, Div. 1. 


24.72 Coordination 


24.72 In order to coordinate considered traffic with their production 
schedules supporting shippers require deliveries at precise times. While 
applicant proposes such service, Interstate does not. Granted. MC-123112, 
Sub 1, H. L. Hockman Ext.—Bart, Pa., 7-17-61, Div. 1. 


24.78 Shipper’s Requirements 


24.78 Most of shipments which Mason and Dixon transports from 
Plainville must be interchanged with applicants at Rome. There has been 
a il-day delay at Rome on more than half of shipments which Mason and 
Dixon has interchanged with Dixie Ohio. There is no reason to require 
this interchange and consequent delays resulting therefrom. Applicants 
should be permitted to provide direct service for shipper. MC-43654, Sub 47, 
Dixie Ohio Exp. Inc. Ext.—Plainville, Ga., 6-30-61, Div. 1. 
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25. Alternate Routes or Gateways 
25.0 Generally 


25.07 Requisite Proof 


25.07 In considering applications for authority to operate over alter- 
nate routes, Commission applies 3 concurrent tests which must be met before 
authority can be granted solely on basis of operating economy and con- 
venience. They are as follows: (1) that applicant is presently operating 
between involved termini under appropriate authority over practicable and 
feasible route, (2) that it is, over such route, an effective competitor with 
existing carriers between such termini, and (3) that it would not be able 
to perform over proposed routes service so greatly different as to be tanta- 
mount to new service, thereby altering competitive situation. MC-109847, 
Sub 6, Boss Linco Lines, Inc. Ext.—Alternate Routes (N. J., N. Y., Pa.), 
7-6-61, Div. 1. 


25.07 There is no requirement that issue of eliminating gateway be 
considered only in specific proceeding therefor. Where, as here, applicant 
has established public need for its proposed service it is entitled to grant of 
authority therefor, despite fact that such grant may involve, in part, elimi- 
nation of its Marietta gateway. eae Sub 39, Home Transp. Co. Inc. 
Commodity Clarification, .... M. C. C. ...., 7-17-61, Div. 1. 


25.07 61M. C. C. 421 at an sets torth essential elements of proof 
which applicant must establish in order to qualify for elimination of gateway. 
Present operation through presently authorized gateways is specifically set 
forth as one element. Here, question of whether Ryder actually conducted 
operation through its authorized gateways was challenged by opposing car- 
riers and was, thus, specifically in issue. Examiner, who was in a position 
to hear testimony and observe demeanor of witnesses, was unwilling to make 
finding that this carrier actually did observe its gateways without additional 
evidence. Such evidence was not proffered. In circumstances, division will 
not disturb examiner’s factual conclusion. MC-61403, Sub 54, Mason & 
Dixon Tank Lines, Inc. Ext.—Elimination Kingsport Gateway, 6-30-61, Div. 1. 


25.07 Essential facts to be determined here are (1) whether applicant 
is actually transporting substantial volume of traffic from and to points 
involved by operating in good faith through its gateway and, in so operating, 
is effectively and efficiently competing with existing carriers, and (2) whether 
elimination of gateway would enable applicant to institute new or materially 
different service to detriment of existing carriers. 61 M. C. C. 421. In 
order to justify elimination of gateway, applicant must show that it is 
effective competitor as to substantially all points in its pertinent authorized 
territory, and it is not enough for applicant to show that it has handled 
even a substantial volume of traffic if it has provided service only at selected 
points. 83 M. C. C. 451. MC-37896, Sub 11, Youngblood Truck Lines, Inc., 
Elimination Gateway in Henderson County, N. Car., 6-30-61, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1, unless otherwise stated: 


Akron-Chicago Transp. Co. Inc. (Akron, Ohio), MC-72444, Sub 12 (N. Y.), 
7-27-61, Op. Rights Bd. No. 1. 


Boss Linco Lines, Inc., MC-109847, Sub 6 (N. J., N. Y., Pa.), 7-6-61. 
Viking Frt. Co., MC-35484, Sub 43 (Ky.-Tenn.), 6-30-61. 

25.4 Improved or New Service 
25.40 Generally 


25.40 Applications should be denied because grant thereof would 
result in establishment of new services. MC-614038, Sub 54, Mason & Dixon 
Tank Lines, Inc. Ext.—Elimination Kingsport Gateway, 6-30-61, Div. 1. 
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25.40 Grant of authority sought would enable applicant to institute 
wholly new service between many portions of Ga. and S. Car. Denied. 
MC-37896, Sub 11, Youngblood Truck Lines, Inc., Elimination Gateway in 
Henderson County, N. Car., 6-30-61, Div. 1. 


25.5 Effect Upon Competitive Position 
25.51 Present Competitive Ability 


25.51 Carrier need not handle volume of traffic equal to or greater 
than that of each of existing carriers in area in order to be considered effec- 
tive competitor. 67 M. C. C. 467. MC-109847, Sub 6, Boss Linco Lines, Inc. 
Ext.—Alternate Routes (N. J., N. Y., Pa.), 7-6-61, Div. 1. 


25.51 It may be that carrier authorized to transport only one or limited 
number of specified commodities through gateway could justify elimination 
of that gateway upon showing of having served only limited points in its 
authorized territory, because potential shippers of its authorized commodities 
might well be few in number. 


Applicant here, however, is authorized to transport general commodi- 
ties. 83 M. C. C. 451. Under circumstances, service at 4 communities is 
insufficient to warrant finding that applicant is effective competitor as to all 
points in relatively large area of Ga. which it is authorized to serve. 
MC-37896, Sub 11, Youngblood Truck Lines, Inc., Elimination Gateway in 
Henderson County, N. Car., 6-30-61, Div. 1. 


25.7 Restrictions Imposed Upon Grant 
25.72 Beyond Traffic 


25.72 Application as originally filed sought authority to operate over 
proposed route as alternate route for operating convenience only in connec- 
tion with applicant’s service route between Paducah and Nashville. Purpose 
of proposed restrictive amendment was to prevent applicant from providing 
direct-route service between St. Louis and Chicago, on one hand, and, on 
other, Nashville and points within their respective commercial zones. Al- 
though applicant is agreeable to having its authority so restricted, proposed 
amendment imposes restrictions which in part are remote from termini of 
proposed operation, and policing problems incidental thereto are of such 
character as to render restrictions undesirable. 


Purposes of applicant and of protestants would be accomplished by 
restricting proposed operation to shipments which shall originate at, or be 
destined to Paducah, Mayfield and points in Ill. on and south of U. S. Hwy. 
40, except those in St. Louis commercial zone. Accordingly authority granted 
will be so restricted. MC-35484, Sub 43, Viking Frt. Co. Alternate Route 
(Ky.-Tenn.), 6-30-61, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.43 Balance Traffic 


26.43 Fact that applicant seeks to handle considered traffic as backhaul 
in connection with traffic destined to Ft. Smith does not, standing alone, 
justify authorization of proposed single-line service. 77 M. C. C. 707. 
MC-59014, Sub 20, Tallant Transfer Co. Inc. Ext.—Ft. Smith, Ark., 6-29-61, 
Div. 1. 


26.6 Competition 
26.60 Generally 


26.60 From economic and competitive standpoint, applicant carriers, 
who might possibly qualify for contract-carrier status and desire of their 
supporting shippers for their services, must yield to broader need for estab- 
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lishment and maintenance of uniform system of transportation and for pro- 
motion and preservation of competition in movement of cement. In arriving 
at this conclusion, Commission has given full consideration to criteria em- 
braced in sec. 209(b) of Act. 


For foregoing reasons and in implementation of National Transportation 
Policy, only common carrier service should be authorized herein. MC-27817, 
Sub 35, H. C. Gabler, Inc. Ext.—Cement from Md. & Pa. Counties, ... 
M. C. C. ...., 7-19-61, Commission. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Substantial damage to, or destruction of, even single link in our 
transportation system adversely affects transportation industry generally, 
contrary to public interest and National Transportation Policy and plainly 
should not be aided by Commission. MC-27817, Sub 35, H. C. Gabler, Inc. 
Ext.—Cement from Md. & Pa. Counties, .... M. C. C. ...., 7-19-61, Com- 
mission. 


26.71 Rights of Existing Carriers 


26.71 Existing carriers generally should have right to transport all 
traffic they can handle adequately and efficiently in territory they are au- 
thorized to serve. MO-48844, Sub 8, Maldwyn James Ext.—Hastings, Nebr., 
coos EE OC. C. .i4c3-5 ee ae 4 

26.71 Existing carriers should normally be allowed to transport all 
traffic which they can handle adequately, economically and efficiently to and 
from points they serve without added competition of a new service. MC- 
112068, Sub 5, P. I. & I. Mtr. Exp. Inc. Ext.—New Brighton & Sharon, Pa., 
7-31-61, Div. 1. 

To Same Effect: 

MC-42968, Sub 11, Daniel Hamm Drayage Co. Ext.—Red Bud, 7-20-61, 
Div. 1. 

MC-18117, Sub 3, W. B. Hogg Ext.—Metal Bldg. Materials, 7-17-61, 
Div. 1. 

MC-112520, Sub 85, McKenzie Tank Lines, Inc. Ext.—Vegetable Oil, 
cocs Me Oe ©. cee cg BemeeL, Ber. 1. 

MC-20783, Subs 42 & 44, Tompkins Mtr. Lines, Inc. Ext.—Onudahy, 
Wis., 6-26-61, Div. 1. 

MC-77424, Sub 18, Wenham Transp. Inc. Ext.—Rolling Mill Rolls, .... 
M. C. C. ...., 7-5-61, Commission. 

26.71 In absence of convincing evidence that Emery cannot or will not 
provide reasonably adequate service to other points in that State, this car- 
rier should be accorded fair opportunity to meet shipper’s transportation 
requirements before new competitive service is authorized. MO-113848, 
Subs 32 & 36, Refrigerated Food Exp. Inc. Ext.—Candy, 7-3-61, Div. 1. 

26.71 In keeping with principle that existing carriers are entitled to 
transport all traffic they can handle adequately, efficiently and economically 
before another carrier is permitted to enter field, Commission must deny 
application to extent it seeks authority co-extensive with that of these 6 
protestants. MC-107515, Sub 8331, Refrigerated Transport Co. Inc. Ext.— 
Charlotte (N. Car.), 7-18-61, Div. 1. 


26.74 Motor Truck Carriers 
26.74 Applicant’s service in transporting salt, in mixed loads, is needed 


and no carrier will be adversely affected by such grant. MC-115528, Sub 32, 
Olark Tank Lines Co. Ext.—Chemicals, 7-21-61, Div. 1. 
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26.74 Institution of proposed operations will result in diversion of 
some traffic from protestants. However, this potential diversion will not 
justify denial of authority here in view of inability of protestants to provide 
reasonably adequate express service which is shown to be required by ship- 
ping public. MC-42405, Sub 15, Mistletoe Exp. Service Ext.—Joplin, Mo.— 
Fayetteville, Ark., 7-26-61, Div. 1. 

26.74 In view of large volume of traffic available, grant of authority 
should have no appreciable adverse effect upon Morgan’s operations. MC- 
106398, Sub 112, National Trailer Convoy, Inc. Ext.—Ind., .... M. C. C. 
....+, 7-26-61, Commission. 

26.74 Protestants who have handled very little of involved traffic 
would not be materially and adversely affected by applicant’s proposed 
service. MO-10761, Sub 95, Transamerican Frt. Lines, Inc. Ext.—Freehold, 
N. J., 7-21-61, Div. 1. 

26.74 Considering fact that proposed operation involves movement of 
new commodity for account of shipper which has never received service from 
Ala. Hwy. Exp. Inc. grant of authority herein will not have adverse effect 
upon protestant’s operations. MO-60076, Sub 16, V. F. & C. V. Warner 
Ext.—Basketball Backstops, 8-2-61, Div. 1. 


26.76 Rail Carriers 

26.76 If shipper’s production increases as anticipated, loss to rail 
earriers of shipments which are now handled by them but which will be 
diverted to applicant should be compensated for by increase in incoming and 
outgoing rail shipments made necessary by rise in production. MC-52657, 
Sub 592, Arco Auto Carriers, Inc. Ext.—Escanaba, Mich., .... M.C.C....., 
7-26-61, Div. 1. 


26.79 Lack of Carrier Protestants 


26.79 Need for motor common carrier service has been shown and 
applicant’s proposed service will meet that need. Conclusion is further 
strengthened by withdrawal of all motor carrier opposition, which indicates 
disinterest on part of existing motor carriers in supplying shipper with 
its required service MC-110733, Sub 12, Ace Frt. Igne, Inc. Ext.—Urea, 
7-21-61, Div. 1. 

26.79 One carrier that might be affected is Richards. That carrier’s 
failure to protest application, however, may be indicative of its disinterest in 
involved traffic or its inability to handle traffic expeditiously. MC-10761, 
Sub 95, Transamerican Frt. Lines, Inc. Ext.—Freehold, N. J., 7-21-61, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 3, unless otherwise stated: 


Atchison, T. & S. F. Ry. Co., F. D. 21486, Construction & Operation, Stock- 
ton, Calif., 7-5-61, Finance Bd. No. 3 (embraced in F. D. 21485). 
27.2 Motor Bus Operations 
27.21 Granted 
27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1, unless otherwise stated: 
Carlstrom Bus Lines, Inc. (Westboro, Mass.), MC-113770, Sub 2, Spec. 
Operations, 7-6-61. 
Continental Southern Lines, Inc. MC-29957, Sub 77, Ark., 7-25-61. 








112 I. C. C. PRACTITIONERS’ JOURNAL 





27.21 Granted (Continued) 


Griffiths, D. B. (Foley, Ala.), MC-119235, Foley, Ala., 7-17-61, Op. Rights 
Bd. No. 1. 


Manhattan Transit Co. (E. Paterson, N. J.), MC-3700, Sub 44, Jersey City, 
N. J., 7-5-61. 
Public Service Coordinated Transport (Maplewood, N. J.), MC-3647, Sub 


294, Hudson County, N. J., 7-6-61; Sub 286, Spec. Operations to Race- 
tracks in 4 States, 8-3-61 (embraced in MC-111504, Sub 3). 


Safeway Trails, Inc., MC-84728, Sub 35, Spec. Operations to Racetracks in 4 
States, 8-3-61 (embraced in MC-111504, Sub 3). 


Starr Transit Co., Inc., MC-111504, Sub 3, Spec. Operations to Racetracks in 
5 States, 8-3-61. 
27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 


Lakeland Bus Lines, Inc. (Newark, N. J.), MC-109802, Sub 16, Maplewood, 
N. J., 8-3-61. 


Perkiomen Valley Bus Co., MC-83791, Sub 3, Allentown, Pa., 6-29-61. 


27.3 Motor Truck Common Carrier Operations 
27.81 Granted 


27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Ace Frt. Line, Inc., MC-110733, Subs 9, 12, Mo., Urea, 7-21-61. 
Ace Lines, Inc., MC-52751, Sub 22, Aluminum Siding, 7-12-61. 


(Des Moines, Iowa), MC-52751, Sub 19, Iron & Steel Sheets & 
Plates, 6-27-61. 


MC-52751, Sub 24, Minneapolis—St. Paul, Minn., 7-10-61. 


Alabama Tank Lines, Inc. (Louisville, Ky.), MC-116387, Sub 29, Birming- 
ham, Ala., 7-18-61, Op. Rights Bd. No. 1. 
Arco Auto Carriers, In8., MC-52657, Sub 592, Escanaba, Mich., .... M. C. C. 
, 7-26-61. 
Associated Transport, Inc., MC-104004, Sub 155, Plainville, Ga., 6-30-61 
(embraced in MC-43654, Sub 47). 
Beaney, C. H., MC-11753, Sub 28, Com. Car. Grandfather App., 8-7-61. 


Belford Trucking Co. Inc., MC-105813, Sub 35, Agricultural Commodities, 
7-21-61. 

Black Diamond Transp. Co., MC-118621, Sub 2, Cement, .... M. C. C. 
7-19-61, Commission (embraced in MC-27817, Sub 35). 

C & E Trucking Corp., MC-2941, Sub 13, Conversion Proceeding, 


M. C. C. ...., 6-27-61, Commission. 

Capital Transport Co. Inc., MC-104430, Sub 25, Birmingham, Ala., 
M. C. C. ...., 7-17-61 (embraced in MC-104960, Sub 25). 

Carroll Transport, ‘fee. MC-118715, Cont. Car. App., . Ms He, Se. wedey 
7-19-61, Commission (embraced in MC-27817, Sub 35). 

Cement Exp. Inc., MC-118865, Cont. Car. App., .... M. C. C. ...., 7-19-61, 


Commission ‘(embraced in MC-27817, Sub 35). 
Chancey Truck Line, Inc. (Now renumbered & reentitled MC-95540, Sub 345, 
Watkins Mtr. Lines, Inc.), MC-116597, Sub 3, Tenn., 7-21-61. 
Chemical Tank Lines, Inc., MC-117507, Subs 1, 2, 3, 4, Cement from Security, 
Md., from Stockertown, Pa., from Spec. Points in Berks & Montgomery 
Counties, Pa., from Nazareth, Bip cece Mes Ge Ge coccs VOLE "OL, CO 
mission (embraced in MC-27817, Sub 35). 
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27.31 Granted (Continued) 
(Downingtown, Pa.), MC-110525, Sub 445, East Rutherford, N. J., 
7-7-61, Op. Rights Bd. No. 1. 

Christensen, J. H. (Spanish Fork, Utah), MC-123605, Com. Car. App., 7-14- 
61, Op. Rights Bd. No. 1. 

Clark Tank Lines Co., MC-115523, Sub 32, Chemicals, 7-21-61. 

Coastal Tank Lines, Inc., MC-102616, Sub 681, Cement, .... M.C.C....., 
7-19-61, Commission (embraced in MC-27817, Sub 35). 

Colonial Refrigerated Transp. Inc., MC-115841, Sub 48, Com. Car. Grand- 
father App., 7-21-61. 


Sub 78, Partial Deliveries, .... M.C. C. ...., 8-2-61. 
Consolidated Truck Service, Inc., MC-117685, Com. Car. Grandfather App., 
7-3-61. 


Curtis, J. T. & R. E., MC-30102, Sub 3, Conversion Proceeding, 7-6-61. 
Dahlen Transport, Inc., MC-113410, Sub 20, Acids & Chemicals, 6-30-61. 
Dalrymple, J. Wm., MC-118082, Com. Car. Grandfather App., 7-14-61. 


Dealers Transit, Inc., MC-4405, Sub 347, Augusta, Kans., .... M.C.C....., 
7-26-61, Commission. 
Sub 333, Missiles, .... M. C. C. ...., 6-23-61, Commission. 


Denton Produce, Inc., MC-117869, Com. Car. Grandfather App. 7-13-61. 


Dieckbrader Exp. Inc. (Cincinnati, Ohio), MC-30697, Sub 35, Conversion 
Proceeding, 7-28-61. 


Digby, W. J., Inc., MC-115826, Sub 5, Com. Car. Grandfather App., 
M. C.C. ...., 6-80-61. 


Dixie Ohio Exp. Inc., MC-43654, Sub 47, Plainville, Ga., 6-30-61. 
Sub 44, Textiles, 7-21-61. 


Donaldson Transfer Co., MC-114211, Sub 17, Ft. Dodge, Iowa & Omaha, 
Nebr., .... M. C. C. ...., 8-4-61. 


(Waterloo, Iowa), MC-114211, Sub 25, Pressure Treated Wood & 
‘Wood Products, 6-30-61. 


Dunkley, R. F., MC-117823, Com. Car. Grandfather App., 7-6-61. 
Empire Transport, Inc., MC-515, Sub 8, Nevada, .... M.C.C. ...., 6-29-61. 


Federal Trucking Co. (Renumbered & retitled MC-95540, Subs 358, 359, 
361; Watkins Mtr. Lines, Inc., N. J.; Ohio; Boyertown, Pa. & Goldsboro, 
Md.), MC-117425, Subs 3, 4, 7; Com. Car. App.; Ohio; Boyertown, Pa. 
& Goldsboro, Md., 7-18-61. 


Finton Delivery, Inc., MC-8484, Com. Car. App., 7-21-61. 
Florida Convoy, Inc. (Orlando, Fla.), MC-120972, 7-28-61, Op. Rights Bd. 
No. 2. 


Florida E. Coast Hwy. Dispatch Co. (St. Augustine, Fla.), MC-120975, 
7-27-61, Op. Rights Bd. No. 2. 


Frigidways, Inc., MC-48479, Sub 11, Com. Car. Grandfather App., 7-21-61. 

Gabler, H. C., Inc., MC-27817, Sub 35, Cement from Md. & Pa. Counties, 
.... M.C.C. ...., 7-19-61, Commission. 

Gulf Coast Enterprises, Inc., MC-119206, Sub 1, Com. Car. Grandfather App., 
6-29-61 (embraced in MC-119206). 

Hahn, J. R., MC-56388, Sub 14, Cement, .... M. C. C. ...., 7-19-61, Com- 
mission (embraced in MC-27817, Sub 35). 

Hockman, H. L., MC-123112, Sub 1, Bart, Pa., 7-17-61. 

Home Transp. Co. Inc., MC-111545, Sub 39, Commodity Clarification, .... 
ae 
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27.81 Granted (Continued) 


Houff Transfer, Inc., MC-66900, Subs 16, 22; Change in Commodity Descrip- 
tion; (Weyers Cave, Va.), West Point, Va., 6-29-61. 


Indianhead Truck Line, Inc. (St. Paul, Minn.), MC-108449, Sub 107, 3 
States, 6-30-61. 


Sub 114, Malt, 8-3-61. 


International Transport, Inc., MC-113855, Sub 30, Articles Requiring Spec. 
Equipment, 7-5-61. 


J. & M. Transp. Co. Inc.,-MC-115311, Sub 27, Iberia Parish, La., 7-21-61. 


Kreider Truck Service, Inc. (E. St. Louis, Ill.), MC-114194, Sub 36, 7-18-61, 
Op. Rights Bd. No. 1. 


Kroblin Refrigerated Xpress, Inc., MC-30844, Sub 35, Com. Car. Grandfather 
App., 6-30-61. 


Kurtz, W. P., MC-113533, Sub 15, Grandfather App., 6-29-61, Commission. 


Langer Transport Corp. (Jersey City, N. J.), MC-42261, Sub 54, 7-27-61, Op. 
Rights Bd. No. 1. 


Leichtman Bros. Inc., MC-77064, Sub 2, New York, N. Y., 7-6-61, Op. Rights 


Bd. No. 1. 

Los Angeles-Seattle Mtr. Exp. Inc., MC-68618, Sub 28, Collapsible Containers, 
6-29-61. 

Lowrance, Everett, Grandfather App., MC-118159, .... M. C. C. — 
7-6-61. 

Materials Transport Service, Inc., MC-118816, Com. Car. App., .... M. C. C. 


, 7-19-61, Commission (embraced in MC-27817, Sub 35). 
Matlack, E. B., Inc., MC-117637, Subs 2, 3, 4, 5, 6, 7, 8, 9; Cement from 
Lime Kiln, Md.; from Martins Creek, Pa.; from Cementon, Pa.; from E. 
Allen & Upper Nazareth Townships, Pa.; from Northampton, Pa.; from 
Egypt, Pa.; from Brodhead, Pa.; from Coplay, Pa. (embraced in MC- 
27817, Sub 35). 
(Philadelphia, Pa.), MC-107403, Sub 331, Decatur, IIl., 7-31-61. 
Sub 335, Port Jervis, N. Y., 7-18-61, Op. Rights Bd. No. 1. 
Maybelle Transport Co. (Lexington, N. Car.), MC-114106, Sub 31, Corn 
Syrup, 7-18-61, Op. Rights Bd. No. 1. 
Sub 28, Ga., 7-7-61, Op. Rights Bd. No. 1. 


McKenzie Tank Lines, Inc., MC-112520, Sub 35, Vegetable Oil, .... M. C. C. 
, 7-26-61. 
McLaughlin, Ralph (Chicago, Ill.), MC-40021, Sub 3, Conversion Proceeding, 
7-28-61. 
Midwest Coast Transport, Inc., MC-111812, Sub 60, Com. Car. Grandfather 
App., 7-13-61. 


Miller Transporters, Ltd. (Jackson, Miss.), MC-111159, Sub 122, Indian 
Head, Md., 7-18-61, Op. Rights Bd. No. 1. 


Mistletoe Exp. Service, MC-42405, Sub 15, Joplin, Mo.—Fayetteville, Ark., 


7-26-61. 
Sub 16, Parsons, Kans., .... M. C. C. ...., 7-26-61. 
Modern Transport Co. Inc., MC-118836, Cont. Car. pom M. C. C 


7-19-61, Commission (embraced in MC-27817, M3ub 35). 
Momsen, K. EB. (Spencer, Iowa), MC-111557, Sub 27, Owatonna, Minn., 
7-20-61. 


Morgan Exp. Inc., MC-120080, Sub 1, Hollis, Okla., .... M. C. C. ...., 
7-24-61. 
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27.81 Granted (Continued) 


Motor we ay Inc., MC-104960, Sub 25, Northern Ala., .... M. C. C. 

National Trailer Convoy, Inc., MC-106398, Sub 112, Ind., .... M. C. C. 
.... 7-26-61, Commission. 

Nebraska Mtr. Transport, Inc. (Omaha, Nebr.), MC-119593, 5 States, 7-26-61. 

Nowinsky, J. H., Trucking Co., MC-59235, Sub 11, Conversion Proceeding, 
8-2-61. 

O’Boyle, M. I. & Sons, Inc., MC-112563, Sub 1, Cement, .... M.C.C....., 
7-19-61, Commission. 

Poole, Walter (Evergreen, Ala.), MC-115162, Sub 67, Furniture Hardware & 
Finishing Materials, 7-31-61. 

ee ae Agency, Inc., MC-66562, Sub 1698, Tuscaloosa, Ala., 
M 


R. C. A. Truck Lines, ine MC-56637, Sub 11, Plainville, Ga., 6-30-61 (em- 
braced in MC-43654, Sub 47). 

Refrigerated Food Exp. Inc., MC-113843, Subs 29, 32, 35, 36, 38; Paper 
Bags; Candy; Vt.; Dundee, N. Y.; Ky., 7-3-61. 

Refrigerated Transport Co. Inc., MC-107515, Sub 331, Charlotte (N. Car.), 


7-18-61. 

Refrigerated Truck Lines, MC-117995, Com. Car. Grandfather App., .... 
M. C. C. ...., 6-30-61, Commission. 

Ringle Exp. Inc., “Mc- 119641, Sub 20, Ext. of Operations—Newark, Ohio, 
7-25-61. 

Robertson, Nora (Detroit, Mich.), MC-100129, Sub 3, Ill., 7-12-61, Op. Rights 
Bd. No. 1 


Robideau’s Exp. Inc., MC-111981, Subs 4, 6, Com. Car. Grandfather App., 
Frozen Prepared Vegetables & Seafood, 7-12-61. 


Rockana Carriers, Inc., MC-99943, Sub 2, Salt Cake, 7-21-61 (embraced in 
MC-103378, Sub 172). 


Rolling Boats, Inc., MC-119163 & Sub 1, Com. Car. App., 7-27-61. 
Schwerman Co. of Pa. Inc., MC-111624, Subs 4, 5, Cement from Northampton 


County, Pa., from Washington, D. C., .... M. C. C. ...., 7-19-61, 
Commission (embraced in MC-27817, Sub 35). 
Shipley Transfer, Inc., MC-30887, Sub 89, Cement, .... M. C. C. ...., 


7-19-61, Commission (embraced in MC-27817, Sub 35). 


Slay Transp. Co. Inc. (St. Louis, Mo.), MC-113325, Sub 8, Dry Acids & 
Chemicals in Bulk, 6-30-61. 


Smith Transit, Inc., MC-113514, Sub 63, 18 States, 7-13-61. 

Southern Tank Lines, Inc., MC-109637, Sub 156, Whiskey from Ind., 6-26-61. 
Sprout & Davis, Inc., MC-103788, Sub 9, Louisville, Ky., 7-24-61. 

Tallant Transfer Co. Inc., MC-59014, Sub 20, Ft. Smith, Ark., 6-29-61. 


Tompkins Mtr. Lines, Inc., MC-20.783, Subs 42, 44, Cudahy, Wis., Meats— 
Except Straight Frozen Loads, 6-26-61. 


Top Transport, Inc., MC-118753, Cont. Car. App., ke eG 
7-19-61, Commission (embraced in MC-27817, Sub 85). 


Transamerican Frt. Lines, Inc., MC-10761, Sub 95, Freehold, N. J., 7-21-61. 

United Truck Lines, Inc., MC-7746, Sub 95, Com. Car. Grandfather App.— 
Bananas, 7-17-61. 

Van Tassel, Inc., MC-115036, Sub 10, Dry Fertilizer from Pryor, Okla., 

6-28-61. 
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27.31 Granted (Continued) 

Vickers, J. J. & L. G. Halsey, MC-117711, Com. Car. Grandfather App., 
6-26-61. 

Warner, V. F. & C. V., MC-60076, Sub 16, Basketball Backstops, 8-2-61. 


Watkins Mtr. Lines, Inc., MC-95540, Sub 340, Maine, etc., 7-18-61 (embraced 
in MC-117425, Sub 3). 


Sub 347, Richmond, Va., 7-17-61. 


Wilson Truck Co. Inc., MC-65967, Sub 26, Plainville, Ga., 6-30-61 (embraced 
in MC-43654, Sub 47). 


Winter Garden Co. Inc., MC-118025, Grandfather App., .... M.C.C....., 
6-30-61. 

Winter Garden Freezer Co. Inc., MC-118244, Com. Car. Grandfather App., 
..+. M.C.C. ...., 6-30-61 (embraced in MC-118025). 

York Interstate Trucking, Inc., MC-113779, Sub 130, 18 States, 7-13-61 
(embraced in MC-113514, Sub 63). 

27.32 Denied 


27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 
Auto Convoy Co. (Dallas, Texas), MC-59531, Sub 84, Kans., 7-6-61. 
Badgett Trucking Co. (S. Charleston, W. Va.), MC-112798, Sub 3, Heavy 
Commodities, 7-6-61. 
Belyea Truck Co., MC-113558, Sub 8, Missiles, .... M. C. C 
Commission (embraced in MC-4405, Sub 333). 


Best Way Mtr. Frt. Inc. (Seattle, Wash.), MC-9269, Sub 10, 8-3-61, Op. 
Rights Bd. No. 2. 


» eeee, 6-23-61, 


C & H Transp. Co. Inc., MC-83539, Sub 52, Missiles, .... M. C. C. ...., 
6-23-61, Commission (embraced in MC-4405, Sub 333). 

C & J Commercial Driveaway, Inc., MC-10345, Sub 80, Nebr., .... M. C. C. 
; , 7-21-61. 

Charlton Bros. Transp. Co., MC-29647, Sub 28, Cement, .... M.C.C....., 


7-19-61, Commission (embraced in MC-27817, Sub 35). 

Chelsea Contracting & Trucking Co. (Chelsea, Mass.), MC-10367, Sub 2, 
6-29-61, Op. Rights Bd. No. 2. 

City & Suburban Deliveries, Inc. eee City, Ill.), MC-120485, Sub 1, 
7-20-61, Op. Rights Bd. No. 2. 

Contractors Transit, Inc., MC-87861, Sub 4, 7 Ind. Counties, 7-31-61. 

Eagle Moving & Transfer Co. (Salt Lake City, Utah), MC-120974, 7-18-61, 
Op. Rights Bd. No. 2. 

Federal Trucking Co., MC-117425, Sub 5, Md. & Pa. Points (now renum- 
bered & retitled MC-95540, Sub 360, Watkins Mtr. Lines, Inc. Ext.— 
Morgantown & Chadds Ford, Pa.), 7-18-61 (embraced in MC-117425, 


Sub 3). 

Forbes Transfer Co. Inc. (Wilson, N. Car.), MC-19105, Sub 14, Meats, 
7-3-61. 

Fuller Mtr. Delivery Co. (Cincinnati, Ohio), MC-74857, Sub 5, Cincinnati, 
Ohio, 7-27-61. 


Garrett Freightlines, Inc. (Pocatello, Idaho), MC-263, Sub 111, Explosives, 
7-17-61. 


Gibbon, E. C. (Bossier City, La.), MC-102567, Sub 83, Helena, Ark. dba 
Gibbon Petroleum Transport, 7-21-61. 


Gulf Pats Saternetane, Inc., MC-119206 & Sub 3, Com. Car. App., Shrimp, 
6-29-61. 

Hamm, Daniel, Drayage Co., MC-42963, Sub 11, Red Bud, 7-20-61. 

Haney Truck Line, MC-108340, Sub 12, Sugar, 7-20-61. 
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27.82 Denied (Continued) 

Hearin Tank Lines, Inc. (Baton Rouge, La.), MC-112497, Sub 168, Muriatic 
Acid, 8-1-61. 

Hogg, W. B., MC-18117, Sub 3, Metal Bldg. Materials, 7-17-61. 


Houck Transport Co. (Glendive, Mont.), MC-105556, Sub 35, Northeast 
Mont., 7-3-61. 


Hyder, Clay, Trucking Lines, Inc., MC-25798, Sub 38, Frozen Foods, 7-27-61. 


Indianhead Truck Line, Inc. (St. Paul, Minn.), MC-108449, Subs 78, 110, 
Acids & Chemicals, Wash. County, Minn., 6-30-61, 6-26-61. 


James, Maldwyn, MC-48844, Sub 8, Hastings, Nebr., .... M. C. C. ...., 
7-31-61. 


Kennedy, J. F., MC-118124, Grandfather App., .... M. C. C. ...., 7-6-61 
(embraced in MC-118159). 


Lake Ay — Co. (Cleveland, Ohio), MC-120971, 7-7-61, Op. Rights 
d. No. 


eid <a " Transfer & Stor. Co. Inc., MC-19227, Sub 68, Missiles, ... 
M. C. C. ...., 6-23-61, Commission (embraced in MC- 4405, Sub 333). 

Liquid Transporters, Inc., MC-112617, Sub 81, Marietta, Ohio, 6-28-61. 

LNE Transport Co., MC-118870, Com. Car. App., .... M. C. GC. ...., 
7-19-61, Commission (embraced in MC-27817, Sub 35). 

Luther Transfer & _— Inc. (Phoenix, Ariz.), MC-120985, 7-19-61, Op. 
Rights Bd. No. 2. 

Maryland & W. Va. . MC-118784, MC-118787, Com. Car. App., Cont. Car. 


BR, ---s BC. s seu, FS 61, Commission (embraced in MC-27817, 
Sub 35). 
Maryland Transp. Co., MC-59292, Sub 15, Cement, .... M. C. C. ...., 


7-19-61, Commission (embraced in MC-27817, Sub 35). 

Mason & Dixon Tank Lines, Inc., MC-61403, Sub 54, Elimination Kingsport 
Gateway, 6-30-61. 

McKenzie Tank Lines, Inc., MC-112520, Sub 50, Port St. Joe (Fla.), 7-17-61. 

Midwest Coast’ Transport, Inc., MC-111812, Sub 109, Philadelphia, Pa., 
7-10-61. 

Nelson, David & Son, Inc., MC-7439, Sub 4, Munster, Ind., 7-25-61. 
semneisiy Truck Lines, Inc., MC-19201, Sub 108, Cement, .... M. C. C. 
, 7-19-61, Commission (embraced in MC- 27817, Sub 35). 

“MC- 118779 & Subs 1, 2, 3, 4, 5; Cement from York, Pa.; from 
Martinsburg, W. Va.; from W. Conshohocken, ml from 


Security, Md.; from Union Bridge, Md.; . M. C. ve. 
7-19-61, Commission (embraced in MC- 27817, Sub 35). 
MC-118779, Cont. Car. App M. C. C. ...., 7-19-61, Com- 


mission (embraced sy Mc- 27817, Sub 35). 
Petroleum Car. Corp., MC-103378, Sub 172, Salt Cake, 7-21-61. 
(Jacksonville, Fla.), MC-103378, Sub 180, Fla., 7-20-61. 
P. I. & I. Mtr. Exp. Inc., MC-112063, Sub 5, New Brighton & Sharon, Pa., 
7- aa 


Railway Exp. Agency, Inc., MC-66562, Sub 1671, Several States, 7-5-61. 

Rawlings Truck Line, Inc., MC-113475, Sub 9, LaCrosse & Drakes Br. Va., 
7-17-61. 

Reading Dispatch, Inc., MC-118869, Com. Car. App., .... M. C. C. ...., 
7-19-61, Commission (embraced in MC-27817, Sub 35). 

Ringsby Truck Lines, Inc. (Denver, Colo.), MC-52709, Sub 126, Ariz. Winery, 
7-21-61. 

Ryder Tank Line, Inc., MC-110698, Sub 138, New Eng. States, 6-30-61 (em- 

braced in MC-61403, Sub 54). 
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27.82 Denied (Continued) 


Schiek Mtr. Exp. Inc. (Joliet, Ill.), MC-29328, Sub 4, Porter, 7-21-61. 


Schirmer Transp. Co. Inc. (Minneapolis, Minn.), MC-103654, Sub 46, Acids 
& Chemicals, 6-30-61. 


Scott, Jewett, MC-115182, Sub 3, Bldg. Brick, 7-19-61. 

Service Trucking Co. Inc. (Federalsburg, Md.), MC-75185, Sub 226, Chilled 
Products, 7-10-61. 

Shaw, Willis, Frozen Exp. Inc. (Elm Springs, Ark.), MC-117119, Sub 11, 
Bananas, 7-25-61. 

Shore Bros. Transp. Co. Inc., MC-120341, Eligibility—Sec. Proviso, 7-21-61. 

Sindall, D. M. & Glenn Yantzi (New Hamburg, Ont. Can.), MC-115078, 
Sub 3, Clay Products, 7-6-61. 

Subler Transfer Inc., MC-109385, Sub 30, Mass., .... M.C.C. ...., 7-25-61. 

(Versailles, Ohio), MC-117883, Sub 2, Meats, 7-17-61. 

Sukosd, Frank, dba Rapid eo? Co. (Canton, Ohio), MC-97743, Sub 1, 
7-12-61, Op. Rights Bd. No. 2. 

Tompkins Mtr. Lines, Inc., MC- cnet Sub 46, Gates Rubber Co. Plant— 
Nashville, Tenn., 6-26-61 (embraced in Same, Sub 42). 


peamecanin Stor. & Dstbg. Co., MC-108121, Sub 3, Mtr. Vehicles, .... M. C. C. 
, 7-25-61, Commission. 
Tuso, Nicholas, Jr., MC-87514, Sub 16, Cement, .... M.C.C. ...., 7-19-61, 
Commission (embraced in MC-27817, Sub 35). 
U. S. A. C. Transport, Inc., MC-108068, Sub 30, Missiles, .... M.C.C....., 


6-23-61, Commission (embraced in MC-4405, Sub 333). 
Warsaw — Co. Inc. (Warsaw, Ind.), MC-109947, Sub 29, 26 States, 
7-21-6 
Wenham ies Inc., MC-77424, Sub 13, Rolling Mill Rolls, .... M. C. C. 
, 7-56-61, Commission. 


Western Md. Truck Lines, Inc., MC-118813, MC-118814 & Subs 1, 2, Com. 
Car. App.; Cont. Car. App.; ; Cement from York, Pa.; Cement from 
Security, Md.; M. C. C. ...., 7-19-61, Commission (embraced in 
MC-27817, Sub 85). 


Yale Transport Corp. (New York, N. Y.), MC-17778, Sub 32, 7-12-61. 


Youngblood Truck Lines, Inc., MC-37896, Sub 11, Elimination Gateway in 
Henderson County, N. Car., 6-30-61. 


27.4 Motor Truck Contract Carrier Operations 


27.41 Granted 
27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Alexander, G. B. (Fremont, Iowa), MC-114389, Sub 3, Ala., 7-7-61, Op. 
Rights Bd. No. 1. 


Ballentine Produce, Inc., MC-118434, Cont. Car. App., 7-26-61. 
Caledonia Lines, Inc., MC-108313, Sub 7, Utica, N. Y., 7-31-61. 


Clackamas Trucking Co. (Clackamas, Oregon), MC-114328, Sub 3, Atlas, Mo., 
7-6-61. 


Interstate Hwy. Exp. Inc., MC-119815, Cont. Car. App., 7-10-61. 
Kendrick Cartage Co., MC-110117, Sub 13, Robinson, IIl., 7-21-61. 
New Jersey Trucking Corp., MC-109769, Sub 12, Jersey City, 7-26-61. 
Shaw, J. H., MC-119302, Cont. Car. App., 7-10-61. 

Strauss, Ketchel, MC-112411, Sub 3, Princess, Ky., 6-29-61. 
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27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Beatty Mtr. Exp. Inc. (Washington, Pa.), MC-78062, Sub 53, Mich., 7-10-61. 
Leasing Corp., MC-119201, Cont. Car. App., 
0-61. 


Rohret Co., MC-123003, Cont. Car. App., 7-21-61. 


27.5 Water Carrier Operations 

27.51 Granted 

27.51 Applications by Water Carriers for New or Extended Operations 
Granted by Div. 1: 
Moran Towing & Transp. Co. Inc., W-12, Sub 2, Great Lakes, .... I. C. C. 

ees = & 

27.7 Brokerage 

27.71 Granted 

27.71 Applications for Brokers’ Licenses Granted by Div. 1: 
Sportiva Tours, Inc. (New York, N. Y.), MC-12740, Broker App., 7-18-61. 


28. Transfer, Modification or Revocation 


28.1 Transfer 
28.11 Successor Business Unit 


28.11 Transfer approved. F. D. 21398, Washington Island Ferry Line, 
Inc.——Ctfe. Transfer—A. G. Richter dba Wash. Island Ferry Line, 6-28-61, 
Transfer Bd. 


28.2 Modification 
28.20 Generally 


28.20 Report modified. MC-104155, Sub 4, P. A. K. Transp. Inc. 
(Newport, N. H,), Conversion Proceeding, 6-26-61, Div. 1. 

28.20 Findings modified. MC-87523, Sub 80, Frank Cosgrove Transp. 
Co. Inc. (Medford, Mass.), Ext.—Dry Bulk Commodities, 6-30-61, Div. 1. 


28.22 Correction of Errors 


28.22 Corrected certificate ordered. MC-36524, Missouri Transit Co. 
Inc. (Macon, Mo.), 6-30-61, Div. 1. 


28.3 Revocation 
28.30 Generally 


28.30 Commission’s interpretation of respondent’s permits is for sole 
purpose of determining operating authority which was granted to it and 
it in no way adds to or detracts from operating rights which respondent 
now possesses. 52 M.C.C.191. No revocation of existing authority is being 
effected. MC-C-2572, Kim Frt. Lines, Inc.—lInvestigation & Revocation of 
Permits, .... M.C. C. ...., 7-28-61, Div. 1. 


28.383 Continuous & Adequate Service 


28.33 Discontinuance of operations must be considered as failure to 
comply with provisions of certificate. 44 M. C. C. 389, 393. However, such 
failure does not constitute self-executing forfeiture of certificate. 33 M. C. C. 
465, 471, 472, 42 M. C. C. 211. Following action taken on similar facts in 
other cases, an order will be entered requiring A & H within reasonable time 
to institute and thereafter to maintain reasonably continuous service to 
public under its certificate. 52 M. C. C. 117, 119-121. Compare 52 M. C. C. 
427 and 62 M. C.C. 774. MO-FC-60175, OC. E. Frost dba C. E. Frost Sand Co. 
amg 1 ie Hastings Trucking, Inc. Transferor, .... M. C. C. 
«see, 7-27-61, Div. 3. 
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28.36 Past Unauthorized Operations or Violation of Law 

28.36 Upon complaint, defendant found to be and to have been con- 
ducting charter operations from Alexandria and Fort Belvoir, Va. as common 
carrier by motor vehicle of passengers in violation of provisions of I. C. Act. 
Cease and desist order entered. MC-C-2618, Alexandria, Barcroft & Wash. 
Transit Co. v. Atwood’s Transport Lines, Inc., .... M. C. C. ...., 7-11-61, 
Div. 1. 

28.36 Offer of settlement accepted. MC-C-3021, Sam Bass Trucking 
Co. Inc.—Investigation & Revocation of Permits, 6-21-61, Div. 1. 

To Same Effect: 

MC-C-3222, Wm. A. Murray—Investigation of Operations, 7-21-61, 
Div. 1. 

28.36 Segall controls Cross Country and is active manager of its 
operations. Prior to its incorporation in March 1958, unlawful transporta- 
tion on behalf of certain of these shippers was performed by Segall acting 
as individual. It is evident that Segall has ability to conduct similar unlaw- 
ful operations himself, through Cross Country, or through new corporate 
entities in future. Therefore, a cease and desist order will be issued against 
both Cross Country and Segall. MC-C-2526, Cross Country Truck Rentals, 
Inc.—Petition for Declaratory Or., .... M.C. C. ...., 7-17-61, Div. 1. 

28.36 Cease and desist order entered. MOC-C-3113, Cross Transp., Inc. 
Investigation & Revocation of Ctfes., 6-30-61, Div. 1. 

28.36 In view of fact that respondent serves great many shippers who 
would be deprived of its service if its operations were suspended, issuance 
of order requiring respondent to cease and desist from unauthorized opera- 
tions discussed in this report will more satisfactorily dispose of issues herein. 
MC-C-2572, Kim Frt. Lines, Inc.—Investigation & Revocation of Permits, 

« Bm. ©. GC. 200 s5 Pouenee, Bev. i. 

28.36 In MC-C-3066, respondents found to be engaged in unlawful 
operations in connection with transportation of property moving in interstate 
or foreign commerce within Pa. Cease and desist order entered. 


In MC-96733, operations by Venco Trucking, Inc., in interstate or for- 
eign commerce, performed under its registered Pa. certificate, found not 
shown to come within exemption of second proviso of sec. 206(a)(1) of Act. 
Registration of intrastate certificate cancelled. MCO-C-3066, Venco Trucking, 
Inc. Investigation of Operations, .... M. C. C. ...., 7-27-61, Div. 1. 


29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 Upon investigation, found that operation by Chicago & North 
Western Ry. Co. of passenger trains Nos. 161 and 162 between Green Bay, 
Wis. and Ishpeming, Mich. is not required by public convenience and neces- 
sity and that restoration of operations thereof would unduly burden inter- 
state commerce. Investigation ordered discontinued. F. D. 21394, Chicago 
& N. W. Ry. Co.—Discontinuance of Passenger Trains Nos. 161 & 162 bet. 
Green Bay, Wis. & Ishpeming, Mich., .... I. C. C. ...., 7-20-61, Commis- 
sion. 

29.03 Discontinuance by Great Northern Ry. Co. of its passenger 
trains Nos. 235 and 236 between Great Falls and Butte, Mont. authorized. 
F. D. 21063, Great N. Ry. Co.—Discontinuance of Passenger Service bet. 
Great Falls & Butte, Mont., .... I. C. C. ...., 6-28-61, Div. 3. 


29.1 Jurisdiction 
29.10 Generally 


29.10 Commission’s function is to ascertain whether public con- 
venience and necessity permit abandonment of segments of railroad line on 





OCTOBER, 1961 121 





which highway officials have decided to construct new highway. F. D.- 
ee. New York C. R. Co.—Abandonment (Pors.)—Syracuse, N. Y. 
, 7-17-61, Div. 3. 


29.2 When Granted 


29.20 Among other things, factors to be considered in case of this 
nature are populations of communities served, use made by public of service 
sought to be discontinued, other means of transportation in area, general 
financial condition of carrier and financial losses sustained by carrier in pro- 
viding service. 271 U.S. 153. No one factor is decisive or controlling. As 
was said in previous proceedings under sec. 13a(1), determination must be 
designed to protect interstate commerce from onerous burdens which might 
affect ability of carrier to provide efficient transportation service to public 
generally. In determining public convenience and necessity, needs of entire 
public, as distinguished from few, must be taken into consideration. F. D. 
21394, Chicago & N. W. Ry. Co.—Disconti e of Passenger Trains Nos. 
161 & 162 bet. Green Bay, Wis. & Ishpeming, Mich., .... I. C. C. 
7-20-61, Commission. 


29.20 Losses from operation of trains in question are substantial and 
continuing and few people patronize service. Even most of those who oppose 
proposal do not use trains and it does not appear that substantial segments 
of public will use them in future. Adequate alternative transportation is 
available. Discontinuance authorized. F. D. 21063, Great N. Ry. Co.— 
Discontinuance of Passenger Service bet. Great Falls & Butte, Mont., .... 
I. C. C. , 6-28-61, Div. 3. 


29.20 Evidence shows that applicant will derive substantial financial 
benefits as result of proposed abandonment. Achievement of such benefits 
should not be precluded unless record discloses inconvenience or other 
detriment to public of character and magnitude sufficient to outweigh antici- 
pated beneficial effects upon interstate commerce. F. D. 21290, New York 
Cc. R. Co.—Abandonment (Pors.)—Syracuse, N. Y., .... I. C. C. ...., 
7-17-61, Div. .3. 





29.3 Determination of Earnings 


29.31 Revenues 


29.31 Conjecture as to trains’ revenue if they were carrying mail is 
not pertinent to determination of issues. F. D. 21068, Great N. Ry. Co.— 
Discontinuance of Passenger Service bet. Great Falls & Butte, Mont., ... 

, 6-28-61, Div. 3. 


29.382 Expenses of Involved Line 


29.32 Costs attributable to maintenance of way and structures may 
not be included as out-of-pocket costs. 307 I. C. C. 59. Same conclusion is 
warranted with respect to general and traffic expenses assigned by carrier 
inasmuch as little, if any, actual savings in such items would result from 
discontinuance of trains. 


Use of system averages in computing savings of such expenses as train 
supplies and expenses, locomotive and car repairs, lubricants, water, locomo- 
tive supplies, locomotive fuel and depreciation were termed misleading and 
unrealistic. However, it was necessary to resort to system averages since 
such expenses are not itemized in carrier’s accounts for trains Nos. 161 and 
162. This method conforms generally with that approved in prior cases 
under sec. 13a(1) and, since protestants have shown no error in computa- 
tions of such savings, figures submitted are accepted. Compare 312 I. C. C. 
105. F. D. 21394, Chicago & N. W. Ry. Co.—Disconti e of Passenger 
Trains Nos. 161 & 162 bet. Green Bay, Wis. & Ishpeming, Mich., 

, 7-20-61, Commission. 
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29.33 Depreciation 


29.33 Uniform System of Accounts Item 10.331 provides that equip- 
ment depreciation is properly charged to operating expenses and Commis- 
sion has not questioned such items when included as portion of direct ex- 
penses in other discontinuance proceedings. Compare 307 I. C. C. 655, 
affirmed on reconsideration 312 I. C. C. 324. F. D. 21068, Great N. Ry. Co. 
—Discontinuance of Passenger Service bet. Great Falls & Butte, Mont., 

os & GO GC. . coe, ORe-Ca, DOP. &. 


29.4 Economic Effect 
29.41 Service 


29.41 Any consideration of alleged important role that these trains 
play in linking parallel east-west rail lines in Mont. must necessarily take 
into account their utilization by public. With such use extremely limited, 
argument for retaining service loses its force. F. D. 21063, Great N. Ry. 
Co.—Discontinuance of Passenger Service bet. Great Falls & Butte, Mont., 

os be Ge Ge ciccy CEO Sa, De. O 

29.41 Inconvenience or injury to shippers which record shows would 
result from proposed abandonment is, from standpoint of statutory criterion 
of public convenience and necessity, not of such character or magnitude as 
would warrant denial of application. 

Conclusion is warranted that those who did not protest will be satis- 
fied with transportation service to be available if abandonment occurs. Com- 
pare 275 I. C. C. 649, 661. F. D. 21290, New York C. R. Co.—Abandonment 
(Pors.)—Syracuse, N. Y., .... I. C. C. ...., 7-17-61, Div. 3. 


29.45 Employees 


29.45 Commission has no jurisdiction to impose protective conditions 
for carrier employees in proceeding under sec. 13a(1), but probable effect 
which discontinuance of service would have upon employees is matter to be 
considered in determining public convenience and necessity for such service. 
307 I. C. C. 59. F. D. 21394, Chicago & N. W. Ry. Co.—Discontinuance of 
Passenger Trains Nos. 161 & 162 bet. Green Bay, Wis. & Ishpeming, Mich., 

. LC. C. ...., 7-20-61, Commission. 

29.45 Same conditions imposed as in 257 I. C. C. 700 for protection of 
employees. F. D. 21241, Illinois T. R. Co.—Abandonment, etc.—Decatur- 
Kenwood, Ill., .... I. C. C. ...., 7-20-61, Div. 3. 

To Same Effect: 


F. D. 21561, Lehigh V. R. Co. Abandonment (Pors.)—Luzerne County, 
Pa., 7-17-61, Finance Bd. No. 3. 


F. D. 21290, New York C. R. Co.—Abandonment (Pors.)—Syracuse, 
Tie. Bey cices ke GG. 20cuqy WORT ey ee Be 


29.5 Balance of Convenience 
29.50 Generally 


29.50 Assuming impossibility of rail connection, injury to Grain Co. 
and to its users (including purchase by some users of additional truck) re- 
sulting from proposed abandonment, when evaluated from standpoint of 
public convenience and necessity, is not of such character or magnitude as 
would justify undue and unnecessary burden upon interstate commerce 
which would result if requested abandonment is denied and applicant is 
required to forego financial and operating advantages of proposed trans- 
action. It is an unfortunate, but not unusual, result of most railroad aban- 
donments that some shippers suffer some financial loss. 228 I. C. C. 467, 
477. It is also well established that such adverse impact upon a few 
shippers does not warrant requiring continuation of a losing operation. 
295 I. C. C. 809. F. D. 21241, Illinois T. R. Co.—Abandonment, etc.— 
Decatur-Kenwood, [ll., .... I. C. C. ...., 7-20-61, Div. 3. 
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29.50 Inconvenience to some is not an unusual concomitant of railroad 
abandonment. 228 I. C. C. 467, 477. F. D. 21290, New York C. R. Co.— 
Abandonment (Pors.)—Syracuse, N. Y., .... I. C. C. ...., 7-17-61, Div. 3. 


29.8 Conditions 


29.81 Sale to New Operator 


29.81 Nebulous and speculatively contingent use of abandoned prop- 
erty in transportation, standing alone, is not sufficient to invoke principle 
and authorities cited, 261 I. C. C. 733, 744, 67 I. C. C. 283, 285 that, where 
railroad property is no longer to be used for railroad operation but may 
serve public need in use of another carrier, conditions will be attached to 
grant of authority sought to implement continued public use of property. 
F. D. 21241, Illinois T. R. Co.—Abandonment, etc.—Decatur-Kenwood, IIl., 
cone Be Ue Ge weesg OEE, ee 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 3, unless otherwise stated: 


Illinois T. R. Co.—Abandonment, etc.—Decatur-Kenwood, IIll., F. D. 21241, 
approx. 43 miles, .... I. C.C. ...., 7-20-61. 


Lackawanna & W. V. Ry. Co. & Erie-Lackawanna R. Co.—Abandonment, 
etc.—Lackawanna & Luzerne Counties, Pa., F. D. 21569, approx. 3 
miles (Lackawanna County), 7-14-61, Finance Bd. No. 3. 


Lehigh V. R. Co.—Abandonment (Pors.)——-Luzerne County, Pa., F. D. 21561, 
approx. 2 miles (Hazel Township), 7-17-61, Finance Bd. No. 3. 


New York C. R. Co.—Abandonment (Pors.) Syracuse, N. Y., F. D. 21290, 
approx. 15 miles (Onondaga County), ....I.C. C. ...., 7-17-61. 


Texas S. L. Ry. Co.—Abandonment—Entire Line (Van Zant County), F. D. 
21590, approx. 11 miles, 7-18-61, Finance Bd. No. 3. 
3. FINANCE 
31. Jurisdiction 


31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 


31.40 Loan guaranty application denied. F. D. 21615, 21641, Boston 
& M. R. Loan Guaranty, Note, 7-19-61, Commission. 


31.40 Loan guaranty authorized. F. D. 21551, 21616, Monon R. Loan 
Guaranty, Bonds, 7-26-61, Div. 3. 


To Same Effect: 


F. D. 21685, 21686, New York, N. H. & H. R. Co. Trustees’ Loan Guar- 
anty, Trustees’ Ctfe., 8-2-61, Commission. 


31.40 Loan guaranty order modified. F. D. 21551, 21616, Monon R. 
Loan Guaranty, Bonds, 8-3-61, Div. 3. 
33. Purpose of Issue 


33.1 Acquisition of Equipment 
88.18 Notes 


33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
Div. 3, unless otherwise stated: 


Chicago, W. P. & S. R. Co. Note, F. D. 21643, 7-7-61, Finance Bd. No. 2. 
R. C. Mtr. Lines, Inc., Note, F. D. 21649, 7-17-61, Finance Bd. No. 2. 
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33.2 Additions & Betterments 
33.20 Generally 


33.20 Issue of Securities for Additions, Betterment or Rehabilitation 
Authorized by Div. 3, unless otherwise stated: 


Oahu Ry. & Land Co. Notes, F. D. 21336, 8-2-61, Finance Bd. No. 2. 
33.23 Motor Truck Terminals 


33.23 Issue of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized by Div. 3: 


Bekins Van & Stor. Co. Stock, F. D. 20646, 7-27-61. 


33.3 Working Capital 
38.32 Railroad 


33.32 Issue of Securities to Provide or Replenish Railroad Working 
Capital Authorized by Div. 3, unless otherwise stated: 


Montana W. Ry. Co. Notes, F. D. 21650, 7-7-61, Finance Bd. No. 2. 


33.4 Refinancing 
33.48 Railroad 
33.43 Issue of note to refinance outstanding note authorized. F. D. 
21637, Chicago & N. W. Ry. Co. Notes, 6-29-61, Finance Bd. No. 2. 
33.5 Issues Incident to Unification 
33.53 Motor Truck—Authorized 
33.53 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger of Motor Truck Operations, Authorized 
by Div. 3, unless otherwise stated: 


University Overland Exp. Inc. Securities, F. D. 21652, 7-17-61, Finance Bd. 
No. 1 (embraced in MC-F-7801). 


33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 
33.70 Issue of Capital Stock in connection with Stock Option Plan 
Authorized by Div. 3, unless otherwise stated: 


Chicago, M., St. P. & Pac. R. Co. Stock, F. D. 21668, 7-24-61, Finance Bd. 
No. 2. 


33.9 Stock Dividends or Splits 
338.93 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 3, unless otherwise stated: 


Braswell Mtr. Frt. Lines, Inc. Stock Dividend, F. D. 21645, 7-6-61, Finance 
Bd. No. 2. 


Redwing Carriers, Inc. Stock, F. D. 21656, 7-13-61, Finance Bd. No. 2. 
34. Alteration of Securities 


34.3 Maturities 
34.30 Generally 


34.30 Petition to extend maturity date granted. F. D. 21056, Lyons 
Transp. Co. Notes, 7-6-61, Div. 3. 
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35. Corporate Reorganization 
35.3 Appointment of Trustee 
35.30 Generally 


35.30 Trustee appointment recognized. MC-F-7625, McMaken Transp. 
Co.—Control—Independent Truckers, Inc., 7-25-61, Div. 3. 


35.30 Appointment of trustees ratified. F. D. 21669, New York, 
N. H. & H. R. Co. Reor., 7-31-61, Div. 3. 


4. SERVICE & OPERATIONS 
42. Terminal 


42.0 Generally 


42.0 Generally 


42.0 In naming of new points of delivery or interchange between two 
carriers, there are matters of cost, mutual convenience, unusual hazard and 
efficiency of service which must be considered. Rights of receiving carrier 
are well stated in 213 I. C. C. 351, 359. 


Right of receiving carrier to designate point where it will receive cars 
in interchange is not an absolute right, but by its limitations becomes a 
matter of proposal, subject to discussion and negotiation. A carrier cannot 
arbitrarily provide points of interchange which ignore basic rights of others. 
This is matter to be arranged between parties. Interchange agreements 
should be reached by consultation, exploration of mutual benefits, and nego- 
tiation of differences. 


Determination of point or points of interchange is matter of mutual 
consultation and agreement, and unilateral action of Central in naming 
its own point for receiving cars without consideration of or consultation with 
interchanging carrier is unjust and unreasonable. No. 33031, New York, 
C. & St. L. R. Co. v. New York C. R. Co., .... I.C. C. ...., 7-24-61, Div. 2. 


46. Safety 


46.0 Generally 
46.01 Time Zones 


46.01 June 6, 1961 order corrected, clarified and amended. No. 
10122, Standard Time Zone Investigation, 7-21-61, Div. 3. 


46.1 Safety Appliances 
46.10 Generally 


46.10 Safety will not be reduced if side running boards are omitted 
from type of car proposed by Union and side railing installed in lieu thereof. 
Such omission will not be inconsistent with purposes of United States Safety- 
Appliance Standards. 


On reconsideration, petition, as amended, of Union Tank Car Co. for 
addition of a tank car description to United States Safety-Appliance Stand- 
ards providing for omission of side running boards and certain other changes, 
granted. Prior findings, 313 I. C. C. 429, reversed and findings in 308 
I. C. C. 109 affirmed. No. 32258, Modification of U. S. Safety-Appliance 
Standards, Union Tank Car Co., .... I. C. C. ...., 8-2-61, Commission. 


46.4 Interlockers 
46.40 Generally 


46.40 Rules, Standards & Instructions for Installation, Inspection, 
Maintenance & Repair of Automatic Block Signal Systems, Interlocking, 
Traffic Control Systems, Automatic Train Stop, Train Control & Cab Signal 
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Systems & Other Similar Appliances, Methods & Systems: Relief sought from 
requirements of sec. 136.51(a) of order of June 29, 1950, as amended, con- 
ditionally granted and order of November 20, 1959 affirmed. Prior report 
278 I. C. C. 267. Ex Parte 171, Sub 2, Chicago, R. I. & Pac. R. Co., .... 
I. C. C. ...., 6-29-61, Div. 8. 


46.7 Motor Carrier Regulations 
46.70 Generally 


46.70 Regulations concerning reports amended. Ex Parte MC-40, 
Qualifications & Max. Hours of Service of Employees of Mtr. Carriers & 
Safety of Operation & Equipment, 7-25-61, Mtr. Car. Bd. No. 1. 

46.70 Ordered that provisions of Title 49, Code of Federal Regulations, 
Parts 71 through 78, Explosives and Other Dangerous Articles, and of Title 
49 Code of Federal Regulations Part 197, Transportation of Explosives and 
Other Dangerous Articles by Motor Vehicle, in effect on effective date of this 
order, insofar as they relate to contract carriers by motor vehicle and private 
carriers of property by motor vehicle, and to shippers making shipments by 
such carriers are hereby prescribed under Transportation of Explosives Act, 
as amended (18 U. S. C. 834). Similar regulations under I. C. Act super- 
seded. No. 3666 (Or. 46), Regulations for Transp. of Explosives & Other 
Dangerous Articles, 7-28-61, Div. 3. 


49. Discrimination 


49.3. Wharfage 
49.31 Absorption 


49.31 Proposed absorption of wharfage and loading or unloading 
charges by motor common carriers on certain import, export, coastwise, or 
intercoastal traffic at Norfolk and Newport News, Va., found not shown to be 
just and reasonable. I & S M-14877, Wharfage & Handling 
Norfolk & Newport News, Va., .... I. C. C. ...., 8-3-61, Div. 2. 


5. RATE STRUCTURE 
51. Ratemaking 


51.2 Agreements 
51.29 Amendments 


51.29 Proposed amendment to agreement is in furtherance of National 
Transportation Policy and in accordance with standards and requirements of 
sec. 5a of Act. Sec. 5a App. 60, Rocky Mt. Carriers—Agreement, 

a. SG. occ cy COUR BOO Be 


51.3 Procedures 
51.32 Notice & Hearing 


51.32 Purpose of instant amendment is to add procedural provisions 
relating solely to sec. 22 quotations tendered to U. S. Government and it 
provides for participation in such procedures of any interested representative 
of U. S. Government or agency thereof. Quotations have application only on 
shipments for U. S. Government or agency thereof, moved under government 
bills of lading, and have no application to shipments moved on commercial 
bills of lading. It is clear therefore that commercial shippers have no direct 
interest in sec. 22 proposals and need not be afforded opportunity to par- 
ticipate in such proceedings. 284 I. C. C. 775, 777 n. 3 and 283 I. C. C. 245, 
283 I. C. C. 17 and 276 I. C. C. 183. Sec. 5a App. 60, Rocky Mt. Carriers— 
Agreement, .... I. C. C. ...., %%-61, Div. 2. 
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52. Freight Classification 


52.0 Generally 
52.09 Classification Exceptions 


52.09 Proposal would result in establishment of an any-quantity ex- 
ceptions rating which is higher than basis provided in classification for both 
L.T.L. and truckload shipments. Such rating, in absence of extraordinary 
circumstances, is an anomaly and requires special justification. 305 I. C. C. 
318, 320. I & S M-14870, Glass Exceptions Rating—Bet. Middle Atlantic 
Points, .... I. C. C. ...., 8-77-61, Div. 2. 


52.6 Industrial Manufactures 
52.69 Glass & Tile 


52.69 Proposed increase in classification ratings on bent aircraft and 
automobile glass disapproved because of failure to prove alleged high damage 
claims, value of commodity, changes in average density and resulting detri- 
mental effect on carrier revenue. 309 I. C. C. 100 and 311 I. C. C. 650. 
I & S M-14370, Glass Exceptions Rating—Bet. Middle Atlantic Points, 

I. ©. OC. ..0., 09-68, Biv. 3. 


53. Rate Adjustments 


53.1 Mileage Scales 
53.10 Generally 


53.10 While 3511 scale is not shown to be reasonable maximum basis 
for this traffic, which must move over routes which for substantial portion 
of haul pass through mt.-Pac. territory, nevertheless on this record that scale 
appears to present best standard by which to determine nonprejudiciai 
relationship which should exist on this traffic between complainant and its 
competitors at 3 points mentioned. No. 83470, Citizens Gas & Coke Utility 
v. Chicago & N. W. Ry. Co., .... I. C. C. ...., 6-29-61, Div. 2. 


53.3 Class Rates 
53.30 Generally 


53.30 In several proceedings Commission declined to find that com- 
modity or exceptions rates which exceeded uniform class rates were unjust 
and unreasonable in 5-year period following establishment of latter, out of 
consideration for broad scope of adjustment and unavoidable accompanying 
disruptions in rate relationships. 294 I. C. C. 307 and 300 I. C. C. 373, 388. 
No. 33394, Samuels Glass Co. v. Alton & 8. R., .... 1. C. C. ...., 6-28-61, 
Div. 2. 


53.4 Commodity Rates 
53.41 L.C.L. or L.T.L. 


53.41 Except where there are compelling circumstances, L.T.L. traffic 
should move at class rates. Here, for such traffic, respondents have pro- 
posed reduced rates which are lower than corresponding class rates and 
thus they have burden of showing that such rates are warranted by special 
circumstances. 


In absence of any meaningful showing that instant traffic moves in 
substantial volume, Commission cannot conclude that there exist such com- 
pelling circumstances as would warrant maintenance by respondents of 
L.T.L. commodity rates lower than class rates. I & S M-13981, Power 
Pumps, L.T.L.—Commerce, Ga. to Chicago & Indianapolis, .... I. C. C. 
, 1-28-61, Div. 2. 
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53.8 Valuation Rates 


53.82 Released Rates 


53.82 Released Rates order amended. RR. Or. MC-472 (Amend. 1), 
American Horse Transporters Assn. Inc. (Livestock, Chiefly Valuable for 
Racing, etc.), 7-5-61, Released Rates Bd. 

To Same Effect: 

RR. Or. MC-398, Amend. 1, Neptune World-Wide Moving, Inc. (Tabu- 
lating Machines & Parts, etc.), 7-27-61, Released Rates Bd. 


53.82 Released rates authorized. RR. Or. FF-132, T. R. Fox (House- 
hold Goods from Calif., Oregon & Wash. to E. Points), 7-11-61, Released 
Rates Bd. 

To Same Effect: 

RR. Or. MC-480, C & H Transp. Co. Inc. (Commodities Requiring Spec. 
Equipment), 7-25-61, Released Rates Bd. 

RR. Or. MC-476, Ryder Truck Lines, Inc. (Property in Exp. Service), 
6-30-61, Released Rates Bd. 

RR. Or. MC-479, T. E. Silfvast (Joint Mtr.-Air or Air-Mtr. Rates), 
7-21-61, Released Rates Bd. 


RR. Or. MO-477, Sleepy Valley Farm Van Service, Inc. (Livestock, 
Chiefly Valuable for Riding, etc.), 7-14-61, Released Rates Bd. 


54. Joint or Through Routes, Rates & Divisions 


54.1 Between What Carriers 


54.12 Rail & Motor Carrier 


54.12 Though establishing of joint through rates by rail and motor 
carriers is permissive and not mandatory under sec. 126 of Act, Convoy in 
fact is participant in joint tariff and there is no reason to doubt Commercial’s 
willingness to do same. MO-108121, Sub 3, Transport Stor. & Dstbg. Co. 
Ext.—Mtr. Vehicles, .... M. C. C. ...., 7-25-61, Commission. 


55. Competitive Ratemaking 


55.1 Reduced Rates to Meet Competitive Rates 


55.10 Generally 


55.10 Rates may not be found to be just and reasonable merely be- 
cause they are on same level as competitive rates. I & S M-14176, Assembl- 
ing Class Rates—Ohio to Mich., .... I. C. C. ...., 7-17-61, Div. 2. 


55.12 Rail v. Water Carrier 


55.12 Proposed reduction in these all-rail rates without corresponding 
reduction in rates to and from ports for application in connection with 
Seatrain violates provisions of sec. 3(4) of Act, which circumscribes dis- 
crimination in rates and charges between connecting lines including water 
carriers subject to Act. Like contention under largely similar circumstances 
was sustained by Commission in 310 I. C. C. 225. I & S 7513, DDT—Avon, 
Pa. to Points in Texas, ....I.C. C. ...., 8-4-61, Div. 2. 

55.12 In 313 I. C. C. 28, Commission, in considering circumstances 
substantially similar to those here, stated at page 46, “that cost is only one of 
elements which may appropriately be considered in passing upon lawfulness 
of rates. In exceptional circumstances here presented, other considerations, 
here discussed, appear determinative of issues.’’ Similar conclusion is war- 
ranted here. I & S 7344, Plastics—Texas to E., ....1.C. C. ...., 7-24-61, 
Div. 2. 
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55.2 Destructive Competition 
55.21 Rail v. Water 


55.21 Respondents have obtained little of this traffic and they naturally 
desire to obtain more. On other hand, record leaves no doubt that were 
proposed rates approved at level of rates applicable over water routes, traffic 
would leave water carriers altogether, and latter would be compelled to 
file countering reductions to protect what is to them important segment of 
traffic. Thus, there are here present elements of rate — I & 8 7344, 
Plastics—Texas to E., vcce Be Re GD ccs oj TORECR, Wave 8. 


55.22 Rail v. Water—Truck 


55.22 In several prior proceedings involving similar intermode com- 
petitive situations, Commission found that all-rail rates same as those in 
sea-land service, on traffic from and to points in general areas here con- 
cerned, would foreclose movement of any substantial volume of traffic in 
coastwise service. Evidence here leaves no doubt of correctness of those 
findings. Serious effect upon coastwise carriers of such policy on part of 
railroads on competitive traffic was discussed in 309 I. C. C. 587, 313 I. C. C. 
23 and need not be repeated here. I & S 7518, DDT—Avon, Pa. to Points 
in Texas, ....1.C.C. ...., 8-4-61, Div. 2. 


55.22 While sea-land rates in issue in 313 I. C. C. 23 with few excep- 
tions were found to be lawful, as pointed out in that report, there is limit 
beyond which coastwise carriers cannot be expected to attract traffic from 
interior points at economical rates in competition with substantially more 
direct routes or modes. No attempt was made in that proceeding to circum- 
scribe that limit. Plainly, considerations which enter into such determina- 
tion, while in part geographical, are in major degree dependent upon relative 
costs of respective services of competing modes. Such costs were of record 
in prior proceeding and respondents’ costs are before us here. However, 
no such costs are here of record for protestants. 

In circumstances such as those present here, where lawfulness of rate 
Telationship between competing modes of transportation is in issue, and 
protesting mode relies mainly upon prohibition against unfair or destructive 
competitive practices in National Transportation Policy, it is incumbent upon 
protestant to adduce competent evidence of its costs of transporting traffic, 
on both out-of-pocket and fully distributed basis, with full explanation of 
methods used in computing such costs, together with any other facts which 
may have bearing on issue. No. 32920, Various Commodities from or to 
Ark. & Texas, .... I. C. C. ...., 6-22-61, Commission. 


55.24 Motor Carrier 


55.24 In view of substantial spread over lowest rail rate, it does not 
appear that proposed rate is lower than necessary to attract some of this 
traffic. I & S M-14148, Reconstituted Tobacco—N. J. to Richmond, Va., 

<0. .e Son Us. 0.05.05 SORE See Ee 


55.6 Rate Differentials 
55.62 Rail over Water 


55.62 Rates on brass, bronze and copper articles under investigation 
range from 11 to 12 cents, or from 5 to 6 percent above corresponding sea- 
land rates. Considering history of intermode competition between all-rail 
and sea-land services on this and other traffic in so far as that history is 
revealed on this record, div. 2 could not find that resulting differentials 
under proposed rates on brass, bronze and copper articles will not afford 
both sea-land and all-rail services fair opportunity to compete for this traffic, 
nor that these rates fail in any respect to conform to provisions of sec. 15a(3) 
and National Transportation Policy. No. 32870, Machinery & Brass, Bronze, 
Copper Articles—East to Texas & La., .... I. C. C. ...., 6-30-61, Div. 2. 

55.62 Generally a 5-percent differential under rail boxcar rates is 
minimum that will permit participation of water carriers in coastwise service 
on traffic between points in general areas here concerned. Required can- 
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cellation of proposed rates will be without prejudice to establishment of rates 
not less than 5 percent above corresponding sea-land rates. I & S 7344, 
Plastics—Texas to E., .... I. C. C. , 7-24-61, Div. 2. 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 Proponent seeking rate changes has burden of proving, as mini- 
mum requirement, that rates proposed would be compensatory. This is 
especially so where, as here, rates would be substantially below normal level. 
I & S M-14176, Assembling Class Class Rates—Ohio to Mich., .... I. C. C 
7-17-61, Div. 2. 


55.81 Since rates under investigation are changed rates, burden of 
proving them to be just and reasonable rests upon respondents. Minimum 
requirement in sustaining that burden is evidence tending to show that 
rates would be compensatory. I & S M-14106, Class Rates—Lynchburg & 
Richmond, Va. to N. Car., .... I. C. C. , 6-28-61, Div. 2. 


55.81 Palletized shipments usually are uaheateniiies to shipper, carrier 
and consignee. They facilitate and reduce loading and unloading time of 
shipments and enable carrier’s equipment to be released sooner than it 
normally would be on nonpalletized shipments. See 301 I. C. C. 588, 589. 
Accordingly, as pointed out by a supporting shipper, there are provisions in 
other tariffs similar to those here proposed. 


However, when such provisions are proposed, they represent rate reduc- 
tion in that they relieve shippers of portion of transportation charges. 
Accordingly, burden of justifying reduction rests upon respondents. Mini- 
mum requirement in this respect is positive showing that entire service is 
reasonably compensatory. Here, this burden has not been met. [T&S 
M-14254, Free Transp. of Expendable Pallets from Rockford, IIl., 

» & , 8-4-61, Div. 2. 


55.81 In proceedings of this nature, respondents have burden of prov- 
ing that proposed rate is just and reasonable. Minimum requirement in 
this respect is a showing that — ny compensatory. I & S M-14394, Lumber 
—Crockett, Texas to Chicago, Ill., .... I. C. C. , 7-26-61, Div. 2. 


To Same Effect: 


I & S M-15109, Granite—Ga. to Western Points, .... I. 
8-4-61, Div. 2. 


55.81 While burden of proving that proposed changed rate is just 
and reasonable rests with proponents thereof, because of absence of reliable 
data available to other than sea-land protestant from which dependable sea- 
land costs for transporting particular traffic could be developed, it is deemed 
necessary, in rate situations such as this, where protesting modes rely upon 
allegation that proposed rate is unlawful in that it constitutes destructive 
competitive practice, that protestants be expected to present competent cost 
evidence of their operations for purpose above indicated. No. 32920, Various 
Commodities from or to Ark. & Texas, .... I. C. C. , 6-22-61, Com- 
mission. 


55.82 Rail Rates 


55.82 Because respondent’s costs are based in part upon study of 
actual switching operations at points concerned, which is not true of costs 
submitted by protestant, respondent’s costs are accepted as reasonably accu- 
rate. I & S 7365, Wool—Bet. Boston & Points in Mass., . 

7-25-61, Div. 2. 


55.83 Motor Carrier Rates 


55.83 To 7 points in Iowa and Mo. proposed rates are higher than 
respondent’s present rates on lumber for longer distances to points in Ill. 
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These latter rates are not helpful since there is no indication as to their 
compensativeness. I & S M-14102, Lumber—N. Mex. Origins to Iowa & Mo. 
Poiats, .... 1.C. C. , 7-5-61, Div. 2. 


55.83 In absence of ‘andes rate comparisons, compensativeness of 
rates requires determination of full, direct (out-of-pocket) costs of service 
to be performed thereunder, including representative costs of owner- 
operators where latter are used in service. No. 88270, Various Class Rates, 
T.0.F.C.—TL & CFA Terrs., .... I. C. C. , 6-28-61, Div. 1. 


55.83 From record, Commission is not persuaded that proposed rates 
would be compensatory. In these circumstances they may not receive ap- 
proval. I & S M-14877, Wharfage & Handling Charges—Norfolk & Newport 
wee, Vasu «... % GC EC. , 8-38-61, Div. 2. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 Temporary authority upon which rates here in issue were based 
was revoked on January 6, 1961, and thus respondent is without authority 
to engage in operations under these rates. Without proper operating author- 
ity rates are unlawful. I & S M-14111, Animal Feeds—Oulbertson, Mont. to 
Colo., Nebr., Wyo., .... I. C. C. , 6-29-61, Div. 2. 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 Consolidation and divided-shipment rules maintained by certain 
motor common carriers of household goods found unduly prejudicial and 
preferential. Rules to extent found unlawful required to be canceled. See 
70.24 this Index. No. 38427, J. F. Ivory Stor. Co. Inc. v. Atlas Van Lines, 
ee A , 6-27-61, Div. 2. 


57.3 Interpretation 
57.30 Generally 


57.30 Phrase “in effect on given shipment” in Item-300 Rule means 
published as required by sec. 6 of Act and not necessarily applicable. 306 
I. C. C. 345, 347 and cases there cited. See also 294 I. C. C. 675, 679. 
No. 33394, Samuels Glass Co. v. Alton & S. R., ....1.C. C ...., 6-28-61, 
Div. 2. 


58. Charges 


58.0 Generally 
58.00 Applicable Charges Determined 


58.00 Basic rate of $14.14, on which charges on most of shipments 
were based, provided lowest charges under any of rates shown to have been 
published and which could have applied, and that rate, plus increases in 
effect on dates of shipments was applicable. Thus overcharges occurred on 
5 shipments on which rates of 76 or 81 cents were charged. No. 33540, 
Dodson Mfg. Co. Inc. v. Great N. Ry. Co., .... I. C. C. , 7-20-61, Div. 2. 


58.3 Intermediate Rule 
58.82 Applicable Rates 


58.32 Commodity rates made by intermediate rule were applicable 
rates on all of considered shipments. No. 33394, Samuels Glass Co. v. Alton 
&6. 5. .... LC. GC. , 6-28-61, Div. 2. 
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6. RATE LEVEL 
60. Generally 


60.3 Conformity with Fourth-Section Principles 
60.31 Terminal v. Intermediate Rate—Rail 


60.31 Carriers forming circuitous routes via Laurel may meet com- 
petition of direct route to St. Louis without applying St. Louis rate at inter- 
mediate points. There is thus no indication of a sec. 4 violation. No. 33540, 
Dodson Mfg. Co. Inc. v. Great N. Ry. Co., .... I. C. C. , 7-20-61, Div. 2. 


60.4 Reasonableness of Combination of Local Rates 
60.44 Comparison With Single Factor Rate 


60.44 Joint through single-factor rates which exceed aggregate of 
intermediate rates are prima facie unjust and unreasonable. 

Presumption of unreasonableness of joint rates could be overcome only 
by clear showing that aggregates of intermediate rates are unreasonably 
low. No such showing has here been made. No. 33537, Pluswood Indus- 
tries v. Canadian Nat. Rys., .... I. C. C. , 7-14-61, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Mere comparison with rate applicable from nearby point does 
not prove reasonableness of proposed rate. I & S M-14394, Lumber— 
Crockett, Texas to Chicago, Ill, .... I. C. C. , 7-26-61, Div. 2. 


62.04 Normalcy of Compared Rates 


62.04 As to comparison of proposed class rates with column commod- 
ity rates published by protestant on certain commodities, all of latter rates 
apparently were published to meet special circumstances and no reason 
appears for regarding such rates on few commodities as justifiication for 
establishment of lower class rates which would apply also to all other 
commodities with same ratings. I & S M-14106, Class Rates—Lynchburg 
& Richmond, Va. to N. Car., .... I. C. C. , 6-28-61, Div. 2. 


64. Compensativeness 


64.0 Generally 


64.03 Reasonable Compensation 


64.03 Rate which is regarded as compensatory only on added-traffic 
theory cannot be found just and reasonable. 3101. C. C. 703, 705. T&S 
M-14394, Lumber—Crockett, Texas to Chicago, Tl., .... I. C. C. 
7-26-61, Div. 2. 


64.03 Proposed rates are not compensatory. Rates that would not 
pay cost of service would cast burden on other traffic and thus are not just 
and reasonable. I & S M-14102, Lumber—N. Mex. Origins to Iowa & Mo. 
Pee coos &. GE. , 7-5-61, Div. 2. 

64.03 Commission hes repeatedly refused to approve proposed rates 
which could be found to be compensatory only on added-traffic theory. 310 
I. C. C. 188, 190. Proposed rate may not be deemed to be just and rea- 
sonable in absence of clear showing that it would yield at least out-of-pocket 
cost of service. I & S M-14419, Plastic Products—Texas to Ohio, 

i. C. ©, ...-, T86-61, Div. 3. 


64.1 Ascertainment of Costs 


64.10 Cost Elements 


64.10 Olson’s cost study is deficient for several reasons. It failed to 
include general officer salaries for services performed by owner and his 


*? 
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wife. It failed to separate expenses that are variable with miles run and 
those that are independent of distances. Expense of running empty has 
been assigned to other than oyster shell traffic. Record does not indicate 
average load moving in each direction and no allowance was made for taxes 
nor for return on investment. No. 33561, Oyster Shell—Houston, Texas to 
Kans. Points, .... I. C. C. , 7-18-61, Div. 2. 


64.10 Cost estimates were made in accordance with acceptable cost- 
finding procedures and, while in essence of underlying data they may not 
be deemed conclusive, they are entitled to considerable weight. I & S 7456, 
a Salt—Goderich, Ont. to Tll., Ind., Mich. & Wis., .... I. C. Pree 
7-18-61, Div. 2. 


64.11 Average Costs 


64.11 Cost computations of protestants cannot be accepted as repre- 
sentative of this respondent’s operating expenses. They are based on 
average costs of 77 motor common carriers engaged in transportation of 
general commodities, and there is no indication that they are representative 
of costs which would be encountered under rates here considered. Espe- 
cially is this so since Olson is class-III motor common carrier. More- 
over, return load factor used of 21,874 pounds would not be applicable to 
Olson. No. 33561, Oyster Shell—Houston, Texas to Kans. Points, 

a c. G. , 7-18-61, Div. 2. 

64.11 Ninety-five percent of respondent’s traffic consists of various 
forms of tobacco, and thus average costs of group of general commodity 
carriers in same area may not be accepted as decisive in determining com- 
pensativeness of proposed rate on homogenized tobacco. Better standard of 
reasonableness for this rate is respondent’s system average expense. 1 & 8S 
M-14148, Reconstituted Tobacco—N. J. to Richmond, Va., .... I. C. C. 

» 7-11-61, Div. 2. 


64.12 Out-of-pocket Costs 


64.12 Properly calculated, a motor carrier’s operating costs on traffic 
such as this should include allowance for supervisory as well as traffic and 
administrative expenses. Respondent failed to make such allowance and 
thus its costs as presented are understated. I & S M-14109, Granite—Ga. to 
Western Points, .... I. C. C. , 8-4-61, Div. 2. 

64.15 Round-trip Costs 


64.15 Anderson introduced evidence of various round-trip hauls be- 
tween origin and destination territories. Resulting truck-mile revenues are 
based not only on proposed rates but on rates on return movements. 
Expenses on these round-trip hauls are not compared with revenue. 
Principal issue here is compensativeness of proposed rates and evidence 
just mentioned is not helpful in resolving that issue. I & S M-14109, 
Granite—Ga. to Western Points, .... I. C. C. , 8-4-61, Div. 2. 


64.3 Weight of Vehicle Load Shipments 
64.31 Minimum Weight 


64.31 Costs of record based on loads higher than tariff minima are of 
slight value since compensativeness of proposed rates may not be determined 
on basis of speculative load in excess of carload minimum weight. See 309 
I. C. C. 705, 708. I & S 7456, Rock Salt—Goderich, Ont. to IIl., Ind., Mich., 
Ve, -... . OS , 7-18-61, Div. 2. 


65. Charges for Special Services 
65.2 Terminal Service 
65.21 Pick-Up & Delivery 


65.21 Form of increase is essentially one of managerial discretion 
providing it comports with statutory standards. While an increase in 
L.C.L. rates might well provide some additional revenue, it does not deal 
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directly with problem of defraying cost of pickup and delivery. Imposition 
of reasonable charge upon those who desire and use this particular service is 


at least as just and equitable a method of obtaining needed revenues as that 
proposed by protestants. 


Proposed charges for pickup and delivery of L. C. L. and any-quantity 
shipments in official territory found just and reasonable and not shown to 
be otherwise unlawful. I & S 7505, Pickup & Delivery—Off. Terr.—L.C.L. 
BM, 200.0, be. Gy EC. c:cvwy oR eO1, Bee. 2. 

65.21 Proposed provision for additional pickup at origin, without 
charge, on multiple-trailer shipments of curtain poles or rods, venetian- 
blind hardware and window shades from Baltimore, Md. to New York, N. Y. 
found not shown to be just and reasonable. I & S M-14076, Stop-Off— 


Curtain Poles, Hardware, Shades—Baltimore, Md., .... I. C. C. 
7-7-61, Div. 2. 


















































66. Class Rates 
66.0 Generally 





66.0 Generally 








66.0 Proposed reduced assembling class rates from Toledo and 


Wauseon, Ohio to Dearborn, Detroit and Melvindale, Mich. found not shown 
to be just and reasonable. 


In No. 33690 (embraced in I & S M-14176), assembling class rates 
from Toledo and Wauseon to Detroit and Melvindale, found not shown to 
be unlawful. I & S M-14176, Assembling Class Rates—Ohio to Mich., .... 
Bs Be Ee. nop, Se ee, 

66.0 Proposed class rates from Lynchburg and Richmond, Va. to 17 
points in N. Car. found not shown to be just and reasonable. I & S 
M-14106, Class Rates—Lynchburg & Richmond, Va. to N. Car., .... I. C. C. 
...., 6-28-61, Div. 2. 

66.0 Motor-rail T.O.F.C. joint class rates between points in Nassau 
and Suffolk counties, N. Y. and points in central and trunkline territories 


found not shown to be just and reasonable. No. 33270, Various Class Rates, 
T.0O.F.C.—TL & CFA Terrs., .... I. C. C. ...., 6-28-61, Div. 1. 


67. Commodity Rates 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Initial motor common-carrier truckload rates on safflour meal 
and animal feeds from Culbertson, Mont. to points in Colo., Nebr. and Wyo., 
found unlawful. I & S M-14111, Animal Feeds—Culbertson, Mont. to Colo., 
Nebr., Wyo., .... 1. C. C. ...., 6-29-61, Div. 2. 


67.12 Vegetable Fibers & Leaf Tobacco 


67.12 Proposed initial truckload rate on homogenized, reconstituted 
or reconstructed tobacco from Spotswood, N. J. to Richmond, Va. found not 


shown to be unlawful. I & S M-141438, Reconstituted Tobacco—N. J. to 
Richmond, Va., .... I. C. C. ...., 7-11-61, Div. 2. 


67.2. Animals & Rough Products 























































































































67.26 Wool 


67.26 On reconsideration, finding in prior report, 311 I. C. C. 752, 
proposed reduced carload rates on wool, including alpaca hair, camel’s hair 
or mohair, in the grease, in interstate or foreign commerce, between Boston 
and points in Mass., were not shown to be just and reasonable, reversed in 


part. I & S 7365, Wool—Bet. Boston & Points in Mass., .... I. C. C 
7-25-61, Div. 2. 
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67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Rates charged on carload shipments of coke from Indianapolis, 
Ind. to Utah common points, found not shown to have been or to be unjust 
or unreasonable but to have been and to be unduly prejudicial. Undue 
prejudice ordered removed and reparation denied. No. 33470, Citizens Gas 
& Coke Utility v. Chicago & N. W. Ry. Co. .... I. C. C. ...., 6-29-61, 
Div. 2. 


67.32 Earth & Ores 


67.32 Rates charged on shipments of crude vermiculite from Libby, 
Mont. to Wichita Union Stock Yards, Kans. found inapplicable in few 
instances and applicable in others. Applicable rates found not shown to 
have been unlawful. Reparation awarded. No. 33540, Dodson Mfg. Co., 
Inc. v. Great N. Ry. Co., .... 1. C. C. , 7-20-61, Div. 2. 


67.33 Sand, Stone & Gravel 


67.33 Proposed reduced rates on rough or sawed granite from points 
in Elbert and Oglethorpe Counties, Ga. to points in Minn., Nebr. and N. and 
S. Dak. found not shown to be just and reasonable. I & S M-14109, 
Granite—Ga. to Western Points, .... I. C. C. , 8-4-61, Div. 2. 


67.35 Sulphur 


67.35 Proposed commodity rate on sulphur, in carloads, from Tioga, 
N. Dak. to Chandler, Ariz. found lawful. I & S 7496, Sulphur—Tioga, N. 
Dak. to Chandler, Ariz., ~ h & , 7-19-61, Div. 2. 


67.36 Salt 


67.36 Proposed reduced rates on rock salt, in carloads, from Gode- 
rich, Ont., Can. to points in Ill., Ind., Mich. and Wis. found not shown to be 
just and reasonable. I & S 7456, Rock Salt—Goderich, Ont. to IIl., Ind., 
Mich. & Wis.,..... a & , 7-18-61, Div. 2. 

67.39 All Other 


67.39 Present motor common-carrier commodity rates on oyster shell 
from Houston, Texas and Morgan City, La. to points in Kans., found unjust 
and unreasonable. 


In I & S M-13879 (embraced in No. 33561), proposed initial motor 
common-carrier commodity rates on oyster shell from Houston to certain 
points in Iowa, Minn., Mo., Nebr., N. and S. Dak. and Okla. found unjust 
and unreasonable. No. 33561, Oyster Shell—Houston, Texas to Kans. 
Pulm, .... 1.6. CG. , 7-18-61, Div. 2. 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced rail rate on DDT, in carloads, from Avon, Pa. 
to points in Texas found not shown to be just and reasonable. I & 8S 7513, 
DDT—Avon, Pa. to Points in Texas, .... I. C. C. , 8-4-61, Div. 2. 


67.55 Lumber 


67.55 Proposed truckload rate on lumber from Crockett, Texas to 
Chicago, Ill. found not shown to be just and reasonable. I & S M-14394, 
Lumber—Crockett, Texas to Chicago, Ill, .... I. C. C. ...., 7-26-61, 
Div. 2. 


67.55 Initial rates on lumber from 4 origins in N. Mex. to points in 
Iowa and Missouri found unjust and unreasonable. I & S M-14102, 
Lumber—N. Mex. Origins to Iowa & Mo. Points, .... I. C. C. , 7-5-61, 
Div. 2. 

67.55 Rates charged on carload shipments of birch veneer (thin 
lumber) from certain points in Ont., Can. to Oshkosh, Wis. found to have 
been unjust and unreasonable on 12 shipments, and inapplicable on one. 
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Applicable, and just and reasonable rates determined, and reparation 
awarded. No. 33537, Pluswood Industries v. Canadian Nat. Rys., 
, 7-14-61, Div. 2. 


67.56 Rubber, Asbestos & Plastics 


67.56 Proposed reduced rates on synthetic plastics and plastic sheets 
from points in Texas to points in eastern territory found not shown to be 
just and reasonable. Schedules ordered canceled without prejudice to filing 
of new schedules in conformity with views expressed. 


Application seeking relief from the long-and-short-haul provision of 
sec. 4 of the I. C. Act, denied. I & S 7344, Plastics—Texas to E., 
1 ©. , 7-24-61, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced L.T.L. commodity rate on iron and steel 
articles from Kansas City, Mo. to Colorado Springs, Denver, Minnequa and 
Pueblo, Colo. found not shown to be just and reasonable. I & S M-143829, 
Iron or Steel Articles—Kansas City, Mo. to Colo., .... I. C. C. 
7-14-61, Div. 2. 


67.62 Nonferrous Metal Articles 


67.62 Proposed reduced T.O.F.C. rates on brass, bronze and copper 
articles from Waterbury and New Milford, Conn. to Dallas and Ft. Worth, 
Texas found just and reasonable. No. 32870, ro epee’ & Brass, Bronze, 
Copper Articles—East to Texas & La., .... I. C. C. , 6-30-61, Div. 2. 


67.63 Wood Articles 


67.63 Proposed provisions for transporting expendable pallets, plat- 
forms or skids used in moving truckload and L.T.L. shipments from Rock- 
ford, Ill. to points in Iowa and Minn., without extra charge, found not 
shown to be just and reasonable. I & S M-14254, Free Transp. of Expend- 
able Pallets from Rockford, Ill., .... I. C. C. , 8-4-61, Div. 2. 


67.69 Glass & Tile 


67.69 Proposed classification exceptions rating on bent aircraft or 
automobile glass, any quantity, between points in Middle Atlantic territory 
found not shown to be just and reasonable. I & S M-14370, Glass Excep- 
tions Rating—Bet. Middle Atlantic Points, .... I. C. C. , 8-7-61, Div. 2. 

67.69 Rates charged on carload shipments of glass and glass products 
from Toledo, Ohio to San Antonio, Texas, (1) found applicable in most 
instances, (2) where inapplicable, applicable rates determined, and (3) 
found not shown to be unjust or unreasonable. No. 33394, Samuels Glass 
Co. v. Alton & 8. R., .... 1. C. C. , 6-28-61, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 
67.72 Industrial 


67.72 Proposed reduced L.T.L. commodity rates on power pumps in 
packages from Commerce, Ga. to Chicago, Ill. and Indianapolis, Ind. found 
not shown to be just and reasonable. I & S M-13981, Power Pumps, 
L.T.L.—Commerce, Ga. to Chicago & Indianapolis, .... I. C. C. 
7-28-61, Div. 2. 


*? 


67.8 Necessaries 
67.84 Beverages 


67.84 Proposed reduced T.O.F.C. rates on alcoholic liquors and cer- 
tain other commodities between points in official territory, on one hand, and, 
on other, points in La. and Texas found not shown to be just and reasonable. 
& S 7307, Commodities in T.O.F.C.—E. to Texas, .... I. C. C. 

-3-61, Div. 2. 





OCTOBER, 1961 





67.87 Household Fixtures, Appliances & Instruments 


67.87 Proposed reduced T. O. F. C. rates on air coolers, heaters, 
humidifiers, dehumidifiers or washers, blowers and fans from Maspeth, N. Y. 
to San Antonio, Texas found not shown to be just and reasonable. No. 
$2870, Machinery & Brass, Bronze, Copper Articles—East to Texas & La., 

oe Be Ue Ee «ince SEs Ee oe 


67.9 Miscellaneous Manufactures 
67.93 Plastic Articles 
67.93 Proposed reduced truckload rate on plastic products from 5 
Texas points to Findlay and Ottawa, Ohio found not shown to be just and 


reasonable. I & S M-14419, Plastic Products—Texas to Ohio, .... I. C. C. 
..++, 7-26-61, Div. 2. 


67.99 All Other 


67.99 Reduced T. O. F. C. rates on books from Camden, N. J. to 
Dallas, Texas found lawful. No. 32920, Various Commodities from or to 
Ark. & Texas, .... I. C. C. ...., 6-22-61, Commission. 


7. EQUALITY OF CHARGES 
70. Generally 
70.1 Unjust Discrimination 


70.10 Generally 


70.10 To sustain finding of discrimination under sec. 2 of Act, it must 
appear that transportation services are like and contemporaneous and per- 
formed under substantially similar circumstances and conditions, and that 
property transported is like property. In general, discrimination under sec. 
2 is personal matter and Commission has usually required party alleged 
to be aggrieved to demonstrate that he is shipper or receiver of commodity 
which is also ‘shipped or received by competitor from and to same points 
and that there factually exists discrimination. This has not been done. 
I & S 7505, Pickup & Delivery—Off. Terr.—L.C.L. & A.Q., .... I. C. C. 
coves S8hE=SL, Bev. &. 


70.18 Reduced Charges to Government 


70.13 Sec. 5a App. 60, Rocky Mt. Carriers—Agreement, .... 
...., 7-7-61, Div. 2. (Please see 51.32). 


70.2 Rate Adjustments or Practices 
70.24 Consolidation of Shipments 


70.24 Paramount consideration here is fact that lower charges paid 
by consignor who is able to take advantage of consolidation and divided- 
shipment rules are based solely on offer to carrier of larger volume of 
traffic in aggregate than is offered by other consignors who receive substan- 
tially similar services on individual shipments of like kind and weight. See 
66 M. C. C. 423 and 33 M. C. C. 493. 


Under sec. 216 (d) of Act, it is unlawful for any motor common carrier 
to cause any undue or unreasonable preference or prejudice in any respect 
whatsoever. Consolidation and divided-shipment rules here under investi- 
gation are unduly preferential of some consignors and unduly prejudicial 
to others in that they permit defendants to apply lower rates for less-than- 
vanload shipments consolidated into single larger shipment than would 
apply on individual shipments without any substantial difference in service 
performed on respective shipments. J. F. Ivory Stor. Co. Inc. v. Atlas 
Van Lines, Inc., .... I. C. C. ...., 6-27-61, Div. 2. 
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70.4 Preference of Point or Territory 
70.40 Generally 


70.40 Where same commodity is produced in adjoining areas, and its 
movement to same markets over same carriers is affected by substantially 
similar transportation conditions, and market is significantly affected by 
minor differences in delivery cost, all of which appears to be true here as 
between Goderich, on one hand, and Detroit, Morton and Ojibway, on other, 
a showing that there is disparity in rates which is substantially greater than 
warranted by difference in transportation service rendered or by competitive 
conditions, is sufficient to support condemnation of relation as unduly 
prejudicial and preferential. See 165 I. C. C. 595, 647. I & S 7456, Rock 


Salt—Goderich, Ont. to IIL, Ind., Mich. & Wis., .... I. C. C. ...., 7-18-61, 
Div. 2. 


74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 Concerning allegations of preference and prejudice protestants 
rely on general declarations that shippers and receivers located at places 
where charge for pickup and delivery is proposed are in direct competition 
with shippers and receivers located at places where free pickup and delivery 
are provided. Such general declarations are insufficient to warrant finding 
of undue prejudice or preference. I & S 7505, Pickup & Delivery—Off. 
Terr.—L.C.L. & A.Q., .... I. C. C. ...., 7-12-61, Div. 2. 


74.1 Competition Between The Preferred & The Prejudiced 
74.10 Generally 
74.10 Right of shippers similarly situated to receive equal treatment 
by carriers under substantially similar transportation conditions includes 
right to reach competitive markets on relatively equal terms. 306 I. C. C. 


407, 412; 269 U. S. 217, 235. No. 33470, Citizens Gas & Coke Utility v. 
Chicago & N. W. Ry. Co., .... I. ©. C. ...., 6-29-61, Div. 2. 


74.3 Injury to Complainant 
74.30 Generally 


74.30 In order to warrant reparation award under undue preference 
and prejudice allegation, complainant must show not only that it shipped at 
lowest delivered price quoted by competitors and absorbed difference in 
freight charges but also that competitors had capacity, and in fact did fix 
prices for market. See 195 I. C. C. 661, 664. No. 33470, Citizens Gas & 
Coke Utility v. Chicago & N. W. Ry. Co., ....1.C. C. ...., 6-29-61, Div. 2. 


75. Intrastate Rates 
75.0 Generally 


SECTION 13 (3) ORDERS 
75.09 Freight Rates & Charges—Generally 


75.09 Order modified. Nos. 31484, 32253, Utah Intrastate Rates & 
Charges, 7-19-61 & 7-26-61, Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 Transfer of Allen’s stock about January 1958 to 2 attorneys, 
one of them A & H’s former counsel, was not subject to sec. 5 of Act because 
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they are noncarrier individuals with no interest in any other carrier. MC-- 
FC-60175, C. E. Frost dba C. E. Frost Sand Co. Transferee & Allen & 
Hastings Trucking, Inc. Transferor, .... M. C. C. ...., 7-27-61, Div. 3. 
80.04 Number of Vehicles 


80.04 Conflicting evidence does not establish that Frost and A & H 
owned, leased, controlled or operated in excess of 20 motor vehicles at that 
time for purposes of transportation in interstate or foreign commerce. Com- 
plainants have, therefore, not met their burden of proving their allegation 
that Frost acquired control of A & H in violation of sec. 5. MC-FC-60175, 
C. E. Frost dba C. E. Frost Sand Co. Transferee & Allen & Hastings Truck- 
ing, Inc. Transferor, .... M. C. C. ...., 7-27-61, Div. 3. 


80.04 Due to applicant’s affiliation with United, which operates sub- 
stantially more than 20 motor vehicles in interstate and foreign commerce, 
application is clearly one subject to Commission’s jurisdiction under sec. 
5 (2) of Act. 65 M. C. C. 373. MOC-F-7438, Quaker Transit Co. Inc.—Pur.— 
B. D. Bernstein & Nicholas Lix, Jr., .... M. C. C. ...., 6-29-61, Div. 3. 


80.09 Imposition of Conditions 


80.09 Commission has ample authority to impose revised provision 
of trackage agreement if deemed reasonable as condition of approval of pro- 
posed transaction. F. D. 21241, Illinois T. R. Co.—Abandonment, etc.— 
Decatur-Kenwood, Ill., .... I. C. C. ...., 7-20-61, Div. 3. 


80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 In line with Commission’s policy of encouraging corporate 
simplification, parties are urged to give immediate consideration to submis- 
sion of plan whereby merger of these 2 carriers might be effected, subject 
to prior Commission approval. Compare 65 M. C. C. 577, 587. MC-27817, 
Sub 35, H. C. Gabler, Inc. Ext.—Cement from Md. & Pa. Counties, 

M. C. C. ...., 7-19-61, Commission. 


80.17 Railroad Highway Operations 


80.17 In determining whether application under sec. 5 should be ap- 
proved, Commission must find that it would be consistent with public inter- 
est, which requires, among other things, consideration of effect of transaction 
upon adequate transportation service to public. Where carrier by railroad, 
or its affiliate, is applicant vendee, Commission also must find that trans- 
action proposed will enable railroad to use service by motor vehicle to public 
advantage in its operations and will not unduly restrain competition. 

In proceedings under sec. 5, unrestricted operating rights should not be 
granted to rail or affiliated motor carriers except where ‘‘unusual circum- 
stances” prevail, for example, where grant of unrestricted authority would 
not result in undue restraint of competition, public interest required pro- 
posed operation which independent motor carriers had not furnished or 
furnished only at their convenience, or where sparsely populated points not 
stations on rail lines were served only by vendor carrier. See 60 M. C. C. 
373 and 70 M. C. C. 723. MC-F-7328, Rio Grande Mtr. Way, Inc.—Control 
& Merger—Carbon Motorway, Inc., .... M. C. C. ...., 7-12-61, Div. 3. 


80.6 Pooling 
80.63 Motor Truck Lines 


80.63 On June 18, 1958, a rulemaking proceeding was instituted by 
Commission, div. 4, in Ex Parte MC-51, Pooling By Motor Common Carriers 
of Household Goods, for principal purpose of determining extent of Com- 
mission’s jurisdiction, under sec. 5(1), over currently operative or proposed 
contracts, agreements or combinations of motor common carriers of house- 
hold goods, and of establishing rules and regulations under which specific 
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approval and authorization by Commission of such arrangements for pooling 
or division, between such carriers, may be obtained. Pending determination 
of basic issues presented in such proceeding, Commission has been dismis- 
sing without prejudice pooling applications submitted by household goods 
earriers. Accordingly, action on instant application will not be withheld 
pending submission of appropriate application for pooling authority on part 
of Transit. However, Transit will be expected to promptly conform to any 
requirements or rules which may result from decision in that proceeding. 
MC-F-7438, Quaker Transit Co. Inc.—Pur.—B. D. Bernstein & Nicholas Lix, 
Thug cos Mee Oe G. icc vg BOSE, EF. FB. 


81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
81.10 Generally 


81.10 Term control as used in sec. 5 includes power to control and it is 
not necessary that demonstration of existence thereof be shown. 39 M. C. C. 
623 (1944), and 59 M. C. C. 567 (1953). MOC-F-7438, Quaker Transit Co. 
Inc.—Pur.—B. D. Bernstein & Nicholas Lix, Jr., .... M.C.C. ...., 6-29-61, 
Div. 3. 


$1.11 Stock Ownership 


81.11 Should instant transaction be approved, LeFevre, Cromer and 
Flory would each own 33% percent of outstanding capital stock of Motor 
Freight and no single stockholder would be able to control its operations. 
However, LeFevre and Cromer, who collectively own 60 percent of outstand- 
ing capital stock of Atlas, would together own 66% percent of outstanding 
capital stock of Motor Freight and would have power, acting together, to 
control both carriers through stock ownership. Therefore, instant trans- 
action would result in sufficient change in control of 2 or more carriers to 
bring it within scope of sec. 5(2)(a) of Act. MO-F-7347, H. L. Cromer— 
Control—Service Mtr. Frt. Inc., .... M. C. C. ...., 7-7-61, Div. 3. 

81.11 Ownership by Motor Way of 49 percent of outstanding capital 
stock in Carbon did not spell out affiliation within meaning of sec. 5(6). 
MC-F-7328, Rio Grande Mtr. Way, Inc.—Control & Merger—Carbon Motor- 
way, Inc., .... M. C. C. ...., thai, Div. 8. 


81.7 Disposition of Control Applications 
81.73 Motor Truck—Authorized 


81.73 Control of Two or More Motor Truck Carriers of Property in a 
Common Interest Authorized by Div. 3, unless otherwise stated: 
Cromer, H. L.—Service Mtr. Frt. Inc., MC-F-7347, .... M. C. C. 

7-7-61. 

Harms, J. D.—Harms Holdings, Inc.—Hamilton Trucking Service, Inc., MC- 

F-7727, 7-28-61, Finance Bd. No. 1. 

Hudson, Kenneth—Kenneth Hudson, Inc., MC-F-7850, 7-14-61, Div. 1. 
Stickel, H. R.—Cement Exp. Inc., MC-F-7160, .... M. C. C. ...., 7-19-61, 
Commission (embraced in MC-27817, Sub 20). 
82. Transaction Sound & Applicant Fit 
82.1 Condition of Vendee 


eens 


82.10 Generally 


$2.10 Brada’s financial condition following consummation of proposed 
control and merger would be sufficiently sound as to indicate with some de- 
gree of assurance that it will be able to carry out terms of instant trans- 
action without detriment to its capital structure or impairment of its ability 
to fulfill its common carrier obligations to public. Its annual debt require- 
ments following merger can be successfully met from present earnings of 
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two carriers and such should, therefore, not constitute undue burden on its 
operations. Realization of any or all of savings made possible by transaction 
as detailed in prior report should also enhance its ability to meet and service 
this debt. MO-F-7303, Brada Cartage Co.—Control & Merger—Miller 
Transp. Inc., .... M. C. C. , 1-25-61, Div. 3. 


82.14 Financial Resources 


82.14 Although possession of resources by controlling stockholders of 
carrier is no substitute for financial stability of carrier itself, where stock- 
holders of vendee have committeed themselves to make sufficient contribu- 
tion to its capital and have shown that they possess adequate liquid assets 
to do so, consideration thereof in determining financial ability of purchaser 
is warranted. See 80 M. C. C. 697. MC-F-7518, Plains Mtr. Exp. Inc.— 
Pur.—C & G Truck Lime, Inc., .... M. C. C. ...., 7-20-61, Div. 3. 


82.3 Consideration 
$2.30 Generally 


82.30 Findings conditioned to require cancellation of dormant portions 
of vendor’s operating rights and if transaction is consummated parties may, 
if they so desire, adjust price downward without further authority. MC- 
F-7285, Terminal Frt. Transport, Inc.—Pur.—United Frt. Lines, Inc., .... 

, 8-1-61, Div. 3. 


82.30 Vendee’s shares, which in aggregate earned annual average of 
only $18,278 during 1957-1959, have no ready market, no attempt was 
shown to have been made to sell them and it cannot be said with any reason- 
able degree of certainty what they would bring if sold. More logical and 
appropriate test of reasonableness of purchase price reached by willing 
vendee and vendor is the importance to them of increased earning power that 
can be generated through unification. MC-F-7363, United States Van Lines, 
Inc.—Pur.—J. N. Geipe Van Lines, Inc., .... M. C. C. , 7-7-61, Div. 3. 


82.32 Arms-Length Bargain 


82.32 In prior proceedings it has been decided, as it is here, to accept 
as not unreasonable consideration reached through arms-length bargaining 
in absence of clear showing that it is clearly excessive or likely to unduly 
burden vendee. Compare 59 M. C. C. 601, 603-605 and cases cited. MO- 
F-7363, United States Van Lines, Inc.—Pur.—J. N. Geipe Van Lines, Inc., 

, 7-7-61, Div. 3 


82.7 Unauthorized Consummation 
82.70 Generally 


82.70 Circumstances surrounding present situation found to be miti- 
gating and that as consequence such violation should not reflect adversely 
upon fitness of Benjamin Bernstein or Transit, or constitute bar to approval 
of instant application. MO-F-7488, Quaker Transit Co. Inc.—Pur.—B. D. 
Bernstein & Nicholas Lix, Jr., .... M. C. C. , 6-29-61, Div. 3. 


82.70 Entire transaction is suspect, more so in consideration of evi- 
dence showing close working arrangement between two carriers and fact 
that, without interchange with Motor Way, Carbon would have been ma- 
terially affected. Nevertheless, div. 3 is reluctant to become triers of fact 
and law on mere argument contained in exceptions alone especially where, 
as here, transaction, except for possible law violation, would be consistent 
with public interest. Compare 58 M. C. C. 115 and 80 M. C. C. 401. MC- 
F-7328, Rio Grande Mtr. Way, Inc.—Control & Merger—Carbon Motorway, 
BBs «sss ee & OC , 1-12-61, Div. 3. 
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83. Prior Utilization of Authority 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Operating rights such as those involved in this proceeding 
represent those which are designed to offer complete service to an industry, 
in this case manufacture of automobiles. Involving, as they do, specified 
commodities moving over irregular routes, in restricted movements, services 
rendered are of such specialized nature that applicants may be considered 
to have met their burden of proof by showing some transportation of 
authorized commodities without showing traffic movements of each and every 
individual commodity. 85 M. C. C. 332, 738 and 70 M. C. C. 347. MC- 
F-7455, F. J. Boutell Driveaway Co. Inc.—Pur.—Treloar Trucking Co., 
7-20-61, Div. 3. 


83.2 Degree of Utilization 
83.20 Generally 


83.20 Secondary movement operating rights are frequently granted 
between all points served in initial movements in order to provide some 
return load traffic to carriers of automobiles. As such it is reasonable to 
assume that secondary movements would necessarily be somewhat sporadic 
and not involve all possible destinations and origins. MO-F-7455, F. J. 
Boutell Driveaway Co. Inc.—Pur.—tTreloar Trucking Co., 7-20-61, Div. 3. 


83.20 Transportation of household goods is highly specialized service 
involving use of equipment, facilities and specially trained employees not 
ordinarily used in general-commodity transportation. Also, service rendered 
is essentially a call and demand type of operation performed for individual 
shippers who may never again have need for service. These factors have 
caused rejection of strict approach on issue of dormancy or limited to 
sporadic service involving transfer of such type of authority. 80 M. C. C. 
87. MOC-F-7363, United States Van Lines, Inc.—Pur.—J. N. Geipe Van 
Eénes, inc., .... M. C. C. ...., Ft-61, Div. 3. 


83.21 Holding Out 


83.21 Although the stipulation entered at hearing makes it clear that 
Motor Freight has not been transporting liquid building materials in bulk 
in tank vehicles, it is evident that its failure to transport such commodities 
in past has been due to lack of demand for such service rather than any 
failure on its part. MC-F-7347, H. L. Cromer—Control—Service Mtr. Frt. 
Big occas Me ©. GB. ceccg T20Oa, Bev. S. 


83.25 Operation to Best of Ability 


83.25 Vendor’s operations to and from other points in its authorized 
territory as shown above were commensurate with its resources. MC-F-7363, 
United States Van Lines, Inc.—Pur.—J. N. Geipe Van Lines, Inc., 

Be. Mle. Gl. nce cy COM Oe Oe 


83.3 Reinstitution of Operation 
83.32 During or After Purchase Negotiations 


83.32 Evidence establishes that any resurgence or buildup of opera- 
tions under vendor’s heavy-hauling authority which has resulted was not 
accomplished under control, influence and domination of vendee. Opera- 
tions conducted by vendor during 6-month period preceding filing of applica- 
tion are, therefore, entitled to full weight in resolving issues herein pre- 
sented. See 60 M. C. C. 681, 698. Predicated thereon, evidence presented 
conclusively establishes that rights now embraced by transaction are not 
dormant. MC-F-7048, Dallas & Mavis Fwdg. Co. Inc.—Pur. (Por.)—Billy 
Baker Co., .... M. C. C. ...., 7-28-61, Commission. 
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83.4 Operation Required by Public Interest 


88.40 Generally 

83.40 Where, as here, there is no substantial need for service pro- 
posed, it would not be in public interest to require carrier to assume burdens 
which would further weaken its financial structure. F. D. 21049, Board of 
Public Utility Commissioners of State of N. J. Trackage Rights, 7-13-61, 
Div. 3. 

83.40 In order to withhold approval of trackage agreement provision, 
Commission must find that provision is inconsistent with public interest, not 
gy that it is unnecessary to consummation of proposed transaction. 
F. D. 21241, Illinois T. R. Co.—Abandonment, etc.—Decatur-Kenwood, Ill., 
wae 5 C. C. eee, 7°20-61, Div. 3. 

83.40 Carben’ s regular-routes parallel substantially rail lines of 
D & RG and for years it has handled less-carload freight for D & R G be- 
tween Salt Lake City and Grand Junction and intermediate points, thereby 
enabling rail carrier to conserve its car supply and eliminate expense and 
delay incident to handling of small shipments. Furthermore, use of Car- 
bon’s substituted service on mail and express has enabled D & R G to effect 
savings in passenger train miles. Therefore, transaction would be in public 
interest and will enable D & R G to use Carbon’s motor carrier operations 
to public advantage in its rail service. MC-F-7328, Rio Grande Mtr. Way, 
Inc.—Control & Merger—Carbon Motorway, Inc., .... M. C. C. ...., 
7-12-61, Div. 3 


83.9 Transfer of Dormant Franchises 
88.92 Cancellation of Dormant Portion—Motor Truck 


83.92 If authority granted is exercised, coincidentally therewith, 
operating rights acquired by F. J. Boutell Driveaway Co. Inc. except to 
extent indicated, shall be cancelled. MC-F-7455, F. J. Boutell Driveaway Co. 
Inc.—Pur.—Treloar Trucking Co., 7-20-61, Div. 3. 


83.92 Balance of MTI’s special commodity authority is dormant. Due 
thereto, and as public need for revitalization of operations under such dor- 
mant rights has not been here established, findings will require, consistent 
with long established policy and practice of Commission, their cancellation 
as condition to approval herein. MC-F-7308, Brada Cartage Co.—Control 
& Merger—Miller Transp. Inc., .... M. C. C. ...., 7-25-61, Div. 3. 


83.92 Cancellation of N. J. ends of goneral-commoaity regular routes 
and certain portion of irregular-route general-commodity authority would 
be appropriate in absence of clear showing that there is need for their 
reactivation. See 55 M. C. C. 501. MO-F-7285, Terminal Frt. Transport, 
Inc.—Pur.—United Frt. Lines, Inc., .... M. C. C. ...., 8-1-61, Div. 3. 


84. New Service Doctrine 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Holding by commonly controlled carriers of operating rights 
that substantially duplicate cannot be condoned. MC-F-7518, Plains Mtr. 
|. maa acai & G Truck Line, Inc., .... M. C. C. .., 7-20-61, 

Vv. 3. 


84.34 Protective Conditions 


84.34 Service authorized to be performed under rights now proposed 
to be retained by vendor, other than its bulk-hauling rights, is substantially 
duplicated by that authorized by rights vendee would acquire herein. To 
extent of duplication, vendor has but single-operating right and, if transac- 
tion is consummated, vendee will have purchosed all of vendor’s rights 
described in parts 1, 2 and 3 of appendix in so far as they are embraced 
within scope of authority to be acquired by vendee. Compare 36 M. C. C. 
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515 and cases cited therein. Modification of rights to be retained by vendor 
to eliminate duplications appears impractical. Since it is vendor’s expressed 
desire to concentrate solely on its bulk-hauling operations, cancellation of 
remaining rights constitutes logical and practical solution to problem. 
Accordingly, findings will require, as condition to approval of application, 
that prior to or concurrently with consummation of transaction, vendor will 
submit written request for cancellation of operating rights held by it as 
described in parts 1, 2 and 3 of appendix. MC-F-7048, Dallas & Mavis 
Fwdg. Co. Inc.—Pur. (Por.)—Billy Baker Co., .... M. C. C. ...., 7-28-61, 
Commission. 


84.34 Commission’s power to impose conditions is broad and such 
conditions are not sanctions, since parties have option of whether to con- 
summate transaction if conditions are unacceptable. Conditions may be 
complex and concern corporations which are not parties. 75 M. C. C. 731, 
65 M. C. C. 339 and 85 M. C. C. 139, 197. MO-F-7518, Plains Mtr. Exp. 
Inc.—Pur.—C & G Truck Line, Inc., .... M. C. C. ...., 7-20-61, Div. 3. 


85. Sound Transportation Conditions 


85.2 Efficiency 
85.21 Complementary Operations 


85.21 Through instant transaction Brada would acquire backhaul 
mcvement to points in Mich. and as result enhance efficiency and economy 
of its operations, results which are clearly in public interest. MOC-F-7303, 
Brada Cartage Co.—Control & Merger—Miller Transp. Inc., .... M. C. C. 

, 7-25-61, Div. 3. 


85.3 Competitive Effect 
85.30 Generaily 


85.30 To preserve ability of carrier involved to render complete serv- 
ice it is only proper that commodity description of new automobiles, new 
trucks, new bodies, new cabs and new chassis remain unchanged unless 
protestants show that they are meeting all transportation requirements in 
such respect and that transfer thereof to more vigorous carrier such as 
Driveaway would adversely affect their operations. MO-F-7455, F. J. 
Boutell Driveaway Co. Inc.—Pur.—Treloar Trucking Co., 7-20-61, Div. 3. 


85.31 Diversion of Traffic 


85.31 Protestants were offered opportunity at hearing to submit evi- 
dence showing effect proposed transaction would have upon their operations, 
however, record contains no evidence showing that unrestricted approval of 
proposed transaction would result in any loss of traffic to protestants or 
Otherwise adversely affect their operations in area. Since it is evident that 
imposing of restriction sought by protestants would prevent Motor Freight 
from rendering complete service under its already limited rights in future, 
imposing of such restriction would not be consistent with public interest. 
i H. L. Cromer—Control—Service Mtr. Frt. Inc., .... M. C. C. 

, 7-7-61, Div. 3. 


85.32 Impairment of Competitive Operation 


85.32 While it is conceivable that protestants might lose some tonnage 
through normal competitive forces, impact upon them would probably be 
minor, considering their financial strength and resources, and added fact 
that their volume of traffic actually increased during vendee’s intensified 
operations under temporary authority. Conclusion is warranted, there- 
fore, that neither will protestants be adversely affected to material degree 
nor will there be an oversupply of transportation by reason of vendee’s 
operations under unified rights. See 56 M. C. C. 787. MC-F-7285, Terminal 
oe arty Inc.—Pur.—United Frt. Lines, Inc., .... M. C. C. ....,; 
-1-61, Div. 3. 
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85.32 Vendee readily admits that it would seek to obtain traffic in 
areas which it is not presently authorized to serve. This would undoubtedly 
result in additional business and perhaps some diversion of traffic from 
protestants. However, financial strength and resources of protestants con- 
sidered singly or collectively would so dwarf resulting operations of vendee 
that conclusion is warranted that new competition that would be generated 
would not adversely affect them or their services to any material degree, and 
their apprehensions of transaction’s result are too general to be accorded 
substantial weight. 85 M. C. C. 264. MO-F-7368, United States Van Lines, 
Inc.—Pur.—J. N. Geipe Van Lines, Inc., .... M. C. C. ...., 7-7-61, Div. 3. 


85.33 Proof of Impairment 


85.33 Protestants’ evidence is too general and provides no proper basis 
to support conclusion that operations by vendee under unified heavy-hauling 
rights would adversely affect service now being provided by them. Mere 
apprehension of loss of traffic has consistently been found by Commission to 
be insufficient reason for denial of sec.-5 application. 57 M. C. C. 790. 
MO-F-7048, Dallas & Mavis Fwdg. Co. Inc.—Pur. (Por.)—Billy Baker Co., 
---. M. C. C. ...., 7-28-61, Commission. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Same conditions imposed as in 257 I. C. C. 177. F. D. 21485, 
Atchison, T. & 8S. F. Ry. Co.—Trackage Rights—Central Calif. Trac. Co. & 
Stockton Term. & E. R., 7-5-61, Finance Bd. No. 3. 


86. Leases & Operating Agreements 
86.3 Trackage or Operating Agreements 


86.30 Generally 


86.30 Any future provision for monetary compensation made pursuant 
to trackage. rights agreement should be submitted for prior Commission 
approval. 


Authorization herein does not extend to future changes in terms and 
conditions of agreements. Such changes may be made only upon prior 
Commission approval. F. D. 21485, Atchison, T. & 8S. F. Ry. Co.—Trackage 
Rights—Central Calif. Trac. Co. & Stockton Term. & E. R., 7-5-61, Finance 
Bd. No. 3. 


86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 
3, unless otherwise stated: 
Atchison, T. & S. F. Ry. Co.—Trackage Rights—Central Calif. Trac. Co. & 
Stockton Term. & E. R., F. D. 21485, 7-5-61, Finance Bd. No. 3. 
Illinois T. R. Co.—Abandonment, etc.—Decatur-Kenwood, Ill., F. D. 21241, 
suse Be Ge My 02029 Se 


Lackawanna & W. V. Ry. Co. & Erie-Lackawanna R. Co.—Trackage Rights 
—Lackawanna & Luzerne Counties, Pa., F. D. 21568, 7-14-61, Finance 
Bd. No. 3. 
86.31 Original Railroad Joint Facility Agreements Denied by Div. 3: 


Board of Public Utility Commissioners of State of N. J. Trackage Rights, 
F. D. 21049, 7-13-61. 
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87. Disposition of Unification Applications 


87.1 Merger | 
87.18 Motor Truck Lines—Approved 
87.13 Unification by Consolidation, Merger, or Purchase of Operating 


Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 3, unless otherwise stated: 


Boutell, F. J., Driveaway Co. Inc-—Pur.—tTreloar Trucking Co., MC-F-7455, 
7-20-61. 


Brada we: Co.—Control & Merger—Miller Transp. Inc., MC-F-7303, 
«0 mee We Ge ccccy TORO 


Seem, W. < Mtr. Exp. Inc.—Pur.—O’Brien Transp. Co. Inc., MC-F-7777, 
7-11-61, Finance Bd. No. 1. 


Follmer Trucking Co.—Pur.—aA. J. Zearfoss, MC-F-7846, 7-26-61, Finance 
Bd. No. 1. 


Furniture Exp. Inc.—Pur.—N. L. Lawson (A. G. Ford, Trustee), MC-F-7772, 
7-6-61, Finance Bd. No. 1. 


McNamara Mtr. Exp. Inc.—Pur.—Lake Mtr. Frt. Lines, Inc., MC-F-7764, 
7-27-61, Finance Bd. No. 1. 


Midwest Coast Transport, Inc.—Pur.—S. L. Magnuson, MC-F-7744, 7-21-61, 
Finance Bd. No. 1. 


Minnesota-Wis. Truck Lines, Inc.—Pur.—C. E. Jensen, MC-F-7845, 7-20-61, 
Finance Bd. No. 1. 


Missouri-Ark. Transp. Co.—Pur.—Cassville Truck Line, Inc., MC-F-7395, 
7-5-61. 


Oneida Mtr. Frt. Inc.—Control & Merger—Monarch Mtr. Frt. Lines, Inc., 
MC-F-7362, 6-30-61. 


Plains Mtr. Exp. Inc.—Pur.—C & G Truck Line, Inc., MC-F-7518, 


Mm. GC. OC. .ccey VoROOL. 

Quaker Transit Co. Inc.—Pur.—B. D. Bernstein & Nicholas Lix, Jr., MC- 
F-74388, .... M. C. C. ...., 6-29-61. 

Rio Grande Mtr. Way, Inc. —Oontrol & Merger—Carbon Motorway, Inc., 
MC-F-7328, - M.-C. C. ...., 7-12-61. 





Signal Trucking Raveten, Ltd.—Pur.—C. A. Worth & Co., MC-F-7782, 7-6-61, 
Finance Bd. No. 1. 


‘Sizer, O. M.—Pur.—Faribo Refrigerated Service, Inc., MC-F-7857, 7-11-61, 
Finance Bd. No. 1. 


Terminal Frt. Transport, Inc.—Pur.—United Frt. Lines, Inc., MC-F-7285, 
. 2 aes 


Tucker Frt. Lines, Inc-—Pur.—Superior Frt. Lines, Inc., MC-F-7763, 8-9-61, 
Finance Bd. No. 1. 


United States Van Lines, Inc.—Pur.—J. N. Geipe Van Lines, Inc., MC-F-7363, 
Ste |S were 


University Overland Exp. Inc.—Control & Merger—Nu-Car Carriers, Inc., 
MC-F-7801, 7-17-61, Finance Bd. No. 1. 


Watkins Mtr. Lines Inc.—Pur.—M. L. Miller, MC-F-7618, 7-14-61. 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 


Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 3: 


Bowman Transp. Inc.—Pur.—A. W. Hawkins, Inc., MC-F-7365, 6-30-61. 
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87.2 Purchase of Portion of Franchise 
87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 3, unless 
otherwise stated: 


Dallas & Mavis Fwdg. Co. Inc., Billy Baker Co., MC-F-7048, .... M. C. C. 
+s, 7-28-61, Commission. 


Deioma Trucking Co., Nicholas Kerna, MC-F-7814, 7-5-61, Finance Bd. No. 1. 
Superior Trucking Co. Inc., Turner Transfer, Inc., MC-F-7628, 7-13-61. 
87.27 Motor Truck Lines—Denied 


87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 3: 


Leonard Bros. Transfer & Stor. Co. Inc., Dade Trucking, Inc., MC-F-7405, 
7-7-61. 
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Assembling Class Rates—Ohio to Mich. (I & S M-14176) 55.10, 55.81, 66.0 
Associated Transport, Inc. Ext.—Plainville, Ga. (embraced in Dixie Ohio 
Exp. Inc. Ext.—Same) (npr) 27.31° 


Atchison, T. & S. F. Ry. Co.—Construction & Operation, Stockton, Calif. 
(F. D. 21486) (embraced in Same—Trackage Rights—Central 


Calif. Trac. Co. & Stockton Term. & E. R.) (npr) 27.11* 
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Baggett Transp. Co. (npr-?) 20.22 
Ballentine Produce, Inc. Cont. Car. App. (npr) 05.20, 21.22, 24.03, 27.41° 
Bass, Sam, Trucking Co. Inc.—Investigation & Revocation of Permits 
(npr-?) 28.36 
Beaney, C. H., Com. Car. Grandfather App. (npr) 18.35, 18.39, 20.40, 27.31* 
Beatty Mtr. Exp. Inc. Ext.—Mich. (npr-?) 27.42* 
Bekins Van & Stor. Co. Stock (F. D. 20646) (npr-7?) 33.23° 
Belford Trucking Co. Inc. Ext.—Agricultural Commodities (npr) 27.31* 
Belyea Truck Co. Ext.—Missiles (embraced in Dealers Transit, Inc. Ext.— 
Same) 27.32* 
Best Way Mtr. Frt. Inc. (npr-?) 04.92, 27.32* 
Black Diamond Transport Co. Ext.—Cement (embraced in H. C. Gabler, 
Inc. Ext.—Cement from Md. & Pa. Counties) 27.31* 
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Board of Public Utility Commissioners of State of N. J. Trackage Rights 
(F. D. 21049) (npr) 15.03, 15.13, 18.57, 83.40, 86.31° 

Boss Linco Lines, Inc. Ext.—Alternate Routes (N. J., N. Y., Pa.) (npr) 

14.20, 21.40, 25.07, 25.08%, 25.51 
Boston & M. R. Loan Guaranty, Note (F. D. 21615, 21641) (npr-7?) 31.40 
Boutell, F. J., Driveaway Co. Inc.—Pur.—Treloar Trucking Co. (npr) 

83.10, 83.20, 83.92, 85.30, 87.13* 
Bowman Transp. Inc.—Pur.—A. W. Hawkins, Inc. (npr-?) 87.17* 
Brada Cartage Co.—Control & Merger—Miller Transp. Inc. 

15.21, 82.10, 83.92, 85.21, 87.13* 
Brass, see “Drugs,” “Machinery” 


Braswell Mtr. Frt. Lines, Inc. Stock Dividend (F. D. 21645) (npr-?) 33.93* 
Bronze, see “Drugs,” “Machinery” 
Burks Mtr. Frt. Line, Inc.—Investigation & Revocation of Ctfe. 21.56 
Byrns, W. T., Mtr. Exp. Inc.—Pur.—O’Brien Transp. Co. Inc. (npr-?) 87.13* 
Cc & E Trucking Corp. Conversion Proceeding 21.81, 27.31* 
C & H Transp. Co. Inc. (RR. Or. MC-480) (Commodities Requiring Spec. 
Equipment) (npr-?) 53.82 
Ext.—Missiles (embraced in Dealers Transit, Inc. Ext.—Same) 27.32* 
<¢ & J Commercial Driveaway, Inc. Ext.—Nebr. 16.33, 27.32* 
Caledonia Lines, Inc. Ext.—Utica, N. Y. (npr) 21.22, 21.72, 27.41* 
Capital Transport Co. Inc. Ext.—Birmingham (Ala.) (embraced in Motor 
Fuel Carriers, Inc. Ext.—Northern Ala.) 27.31° 
Carbon, see “Activated” 
Carlstrom Bus Lines, Inc. Ext.—Spec. Operations (npr-7?) 27.21° 
Carroll Transport, Inc. Cont. Car. App. (embraced in H. C. Gabler, Inc. 
Ext.—Cement from Md. & Pa. Counties) 27.31° 
Cement Exp. Inc. Cont. Car. App. (embraced in H. C. Gabler, Inc. Ext.— 
Cement from Md. & Pa. Counties) 27.31° 
Chancey Truck Line, Inc. (Now renumbered & retitled MC-95540, Sub 345, 
Watkins Mtr. Lines, Inc.) Ext.—Tenn. (npr) 27.31° 


Charges, see “Utah,” “Wharfage” 
Charlton Bros. Transp. Co. Inc. Ext.—Cement (embraced in H. C. Gabler, 

Inc. Ext.—Cement from Md. & Pa. Counties) 27.32* 
Chelsea Contracting & Trucking Co. (npr-?) 04.92, 27.32* 
Chemical Tank Lines, Inc. Ext.—Cement from Security, Md.; from Stock- 

ertown, Pa.; from Spec. Points in Berks & Montgomery Counties, 

Pa.; from Nazareth, Pa. (Subs 1, 2, 3, 4) 27.31° 

Ext.—East Rutherford, N. J. (Sub 445) (npr-?) 27.31* 
Chicago & N. W. Ry. Co.—Discontinuance of Passenger Trains Nos. 161 

& 162 bet. Green Bay, Wis. & Ishpeming, Mich. (F. D. 21394) 

14.0, 29.03, 29.20, 29.32, 29.45 


—Notes (npr-?) 33.43 
Chicago, M., St. P. & Pac. R. Co. Stock (npr-?) 33.70* 
Chicago, R. I. & Pac. R. Co. (Rules, Standards & Instructions for Installa- 

tion, etc.) (Ex Parte 171, Sub 2) 46.40 
Chicago, W. P. & S. R. Co. Note (npr-?) 33.13* 
Christensen, J. H., Com. Car. App. (npr-?) 27.31° 


Citizens Gas & Coke Utility v. Chicaga & N. W. Ry. Co. (No. 33470) 
53.10, 67.31, 74.10, 74.30 


City & Suburban Deliveries, Inc. (npr-?) 27.32* 
Clackamas Trucking Co. Ext.—Atlas, Mo. (npr-?) 27.41* 
Clark Tank Lines Co. Ext.—Chemicals (npr) 26.74, 27.31° 


Class Rates—Lynchburg & Richmond, Va. to N. Car. (I & 8S M-14106) 
55.81, 62.04, 66.0 
Class, see “Assembling,” “Various” 
Coastal Tank Lines, Inc. Ext.—Cement (embraced in H. C. Gabler, Inc. 
Ext.—Cement from Md. & Pa. Counties) 27.31° 
Colonial Refrigerated Transp. Inc. Com. Car. Grandfather App. (npr) 
20.40, 21.02, 27.31* 


Ext.—Partial Deliveries 13.70, 20.08, 22.06, 27.31° 
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Commodities in T.0.F.C.—E. to Texas (I & S 7307) 15.98, 67.84 
Commodities, see “C & H Transp. Co. Inc.,” “Various” 
Confectionery, see “Candy” 
Consolidated Truck Service, Inc. Com. Car. Grandfather App. (npr) 

17.45, 20.40, 21.59, 27.31* 
Continental Southern Lines, Inc. Ext.—Ark. (npr) 21.02, 24.01, 27.21°* 
Contractors Transit, Inc. Ext.—7 Ind. Counties (npr) 24.01, 27.32* 
Copper Pipe, see “Drugs” 
Copper, see “Machinery” 
Cosgrove, Frank, Transp. Co. Inc. Ext.—Dry Bulk Commodities (npr-?) 28.20 
Cromer, H. L.—Control—Service Mtr. Frt. Inc. 81.11, 81.73*, 83.21, 85.31 
Cross Country Truck Rentals, Inc.—Petition for Declaratory Or. 

05.91, 11.10, 16.69, 28.36 


Cross Transp. Inc. Investigation & Revocation of Ctfes. (npr-?) 28.36 
Curtain Poles, see “Stop-Off” 

Curtis, J. T. & R. E., Conversion Proceeding (npr) 05.10, 21.81, 27.31* 
Dahlen Transport, Inc. Ext.—Acids & Chemicals (npr-?) 27.31° 


Dallas & Mavis Fwdg. Co. Inc.—Pur. (Por.)—Billy Baker Co. 
83.32, 84.34, 85.33, 87.23* 


Dalrymple, J. Wm., Com. Car. Grandfather App. (npr) 20.40, 27.31* 
DDT—aAvon, Pa. to Points in Texas (I & S 7513) 55.12, 55.22, 67.54 
Dealers Transit, Inc. Ext.—Augusta, Kans. 21.72, 27.31° 
Ext.—Missiles 20.12, 20.30, 22.01, 23.62, 27.31° 
Deioma Trucking Co.—Pur. (Por.)—Nicholas Kerna (npr-?) 87.23* 
Delivery, see “Pickup” 
Denton Produce, Inc. Com. Car. Grandfather App. (npr) 20.40, 27.31* 
Dieckbrader Exp. Inc., Conversion Proceeding (npr-7?) 27.31* 
Digby, W. J., Inc. Com. Car. Grandfather App. 20.40, 27.31* 
Dixie Ohio Exp. Inc. Ext.—Plainville, Ga. (npr) 24.78, 27.31* 
Ext.—Textiles (npr) 21.02, 21.72, 27.31* 
Dodson Mfg. Co. Inc. v. Great N. Ry. Co. (No. 33540) 58.00, 60.31, 67.32 


Donaldson Transfer Co. Ext.—Ft. Dodge, Iowa & Omaha, Nebr. 
15.16, 21.02, 21.72, 27.31° 


Ext.—Pressure Treated Wood & Wood Products (npr-?) 27.31° 
Dunkley, R. F., Com. Car. Grandfather App. (npr) 20.40, 27.31* 
Eagle Moving & Transfer Co. (npr-?) 04.92, 27.32* 
Empire Transport, Inc. Ext.—Nevada 22.57, 27.31* 


Exceptions, see ‘‘Glass” 


Federal Trucking Co. Com. Car. App. (Renumbered & retitled MC-95540, 
Subs 358, 359, 361, Watkins Mtr. Lines, Inc. Ext.—N. J.; Watkins 
Mtr. Lines, Inc.; Watkins Mtr. Lines, Inc. Ext.—Boyertown, Pa. 

& Goldsboro, Md.), Subs 3, 4, 7; Ohio; Md. & Pa. Points 04.02, 24.55, 27.31* 
Ext.—Md. & Pa. Points (now renumbered & retitled MC-95540, Sub 
360, Watkins Mtr. Lines, Inc. Ext.—Morgantown & Chadds Ford, 
Pa.) (embraced in Same, Com. Car. App. (Renumbered & retitled 
MC-95540, Sub 358, Watkins Mtr. Lines, Inc. Bxt.—N. J.)) Sub 5 


(npr) 27.32* 
Feeds, see “Animal” 
Finton Delivery, Inc. Com. Car. App. (npr) 02.00, 27.31* 
Florida Convoy, Inc. (npr-?) 27.31* 
Florida E. Coast Hwy. Dispatch Co. (npr-?) 27.31* 
Follmer Trucking Co.—Pur.—A. J. Zearfoss (npr-?) 87.13* 
Forbes Transfer Co. Inc. Ext.—Meats (npr-?) 27.32° 
Fox, T. R. (Household Goods from Calif., Oregon & Wash. to E. Points) 

(RR. Or. FF-132) (npr-?) 53.82 


Fourth Sec. App. 36076, see “Plastics” 
Free Transp. of Expendable Pallets from Rockford, Ill. (I & S M-14254) 55.81, 67.63 
Frigidways, Inc. Com. Car. Grandfather App. (npr) 14.21, 20.40, 27.31° 
Friocal Transport & Leasing Corp. Cont. Car. App. 05.90, 06.20, 21.68, 23.70, 27.42* 
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Frost, C. E., dba C. E. Frost Sand Co. Transferee & Allen & Hastings 
Trucking, Inc. Transferor 21.68, 28.33, 80.01, 80.04 

Fuller Mtr. Delivery Co. Ext.—Cincinnati, Ohio (npr-7?) 27.32° 

Furniture Exp. Inc.—Pur.—N. L. Lawson (A. G. Ford, Trustee) (npr-?) 87.13* 


Gabler, H. C., Inc. Ext.—Cement from Md. & Pa. Counties 
20.30, 20.34, 21.02, 21.10, 21.22, 21.72, 21.78, 22.01, 24.01, 
24.53, 26.60, 26.70, 27.31%, 80.13 
Garrett Freightlines, Inc. Ext.—Explosives (npr-7?) 27.32° 
Gibbon, E. C., Ext.—Helena, Ark. dba Gibbon Petroleum Transport (npr-?) 27.32* 
Glass Exceptions Rating—Bet. Middle Atlantic Points (I & S M-14370) 
52.09, 52.69, 67.69 


Granite—Ga. to Western Points (I & S M-14109) 55.81, 64.12, 64.15, 67.33 
Great N. Ry. Co.—Discontinuance of Passenger Service bet. Great Falls 
& Butte, Mont. (F. D. 21063) 29.03, 29.20, 29.31, 29.33, 29.41 
Griffiths, D. B., Ext.—Foley, Ala. (npr-7?) 27.21° 
Gulf Coast Enterprises, Inc., Com. Car. App., Shrimp (MC-119206 & Sub 3) 
(npr) 20.40, 24.01, 24.11, 27.32* 
Com. Car. Grandfather App. (embraced in Same, Com. Car. App.) 
(Sub 3) (npr) 27.31* 


Hahn, J. R., Ext.—Cement (embraced in H. C. Gabler, Inc. Ext.—Cement 

from Md. & Pa. Counties) 27.31* 
Hamm, Daniel, Drayage Co. Ext.—Red Bud (npr) 16.33, 24.01, 24.13, 26.71, 27.32* 
Handling, see “Wharfage” 


Haney Truck Line Ext.—Sugar (npr) 24.01, 24.45, 24.52, 27.32° 
Harms, J. D.—Control—Harms Holdings, Inc.—Control—Hamilton Truck- 

ing Service, Inc. (npr-?) 81.73* 
Hearin Tank Lines, Inc. Ext.—Muriatic Acid (npr-?) 27.32* 
Hockman, H. L., Ext.—Bart, Pa. (npr) 23.63, 24.72, 27.31° 
Hogg, W. B., Ext.—Metal Bldg. Materials (npr) 18.35, 24.13, 26.71, 27.32* 
Home Transp. Co. Inc. Commodity Clarification 16.40, 21.72, 25.07, 27.31° 
Houff Transfer, Inc. Ext.—Change in Commodity Description; West Point, 

Va. (Subs 16, 22) (npr-?) 27.31° 
Houck Transport Co. Ext.—Northeast Mont. (npr-7?) 27.32* 


Hours of Service, see “Qualifications” 
Household Goods from Calif., Oregon & Wash. to E. Points, see “Fox, 
=. 62 
Hudson, Kenneth—Control—Kenneth Hudson, Inc. (npr-?) 81.73* 
Hyder, Clay, Trucking Lines, Inc. Ext.—Frozen Foods (npr) 17.43, 24.01, 27.32* 


Illinois T. R. Co.—Abandonment, etc.—Decatur-Kenwood, Ill. (F. D. 


21241) 29.45, 29.50, 29.81, 29.91%, 80.09, 83.40, 86.31° 
Indianhead Truck Line, Inc. Ext.—Acids & Chemicals, Wash. County, 

Minn. (Subs 78, 110) (npr-7?) 27.32* 

Ext.—3 States, Malt (Subs 107, 114) (npr-?) 27.31* 

International Transport, Inc. Ext.—Articles Requiring Spec. Equipment 

(npr) 21.72, 27.31° 
Interstate Hwy. Exp. Inc. Cont. Car. App. (npr) 05.23, 24.03, 27.41* 
Intrastate, see “Utah” 
Iron or Steel Articles—Kansas City, Mo. to Colo. (I & S M-14329) 16.23, 67.61 
Ivory, J. F., Stor. Co. Inc. v. Atlas Van Lines, Inc. (No. 33427) 57.21, 70.24 
J. & M. Transp. Co. Inc. Ext.—Iberia Parish, La. (npr) 24.15, 27.31° 
James, Maldwyn, Ext.—Hastings, Nebr. 05.10, 24.01, 26.71, 27.32° 
Joint Mtr.-Air or Air-Mtr. Rates, see “Silfvast, T. E.” 
Jumbo Pizzas, Inc. v. Gen. Expressways, Inc. (No. 33548) 16.81 
Kendrick Cartage Co. Ext.—Robinson, Ill. (npr) 17.31, 27.41* 
Kennedy, J. F., Grandfather App. (embraced in Everett Lowrance Grand- 

father App.) 27.32* 


Ketchell, see “Strauss” 
Kim Frt. Lines, Inc.—Investigation & Revocation of Permits 
04.00, 17.38, 21.71, 22.08, 22.82, 23.61, 28.30, 28.36 
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Kreider Truck Service, Inc. Ext.—Limestone (npr-?) 27.31° 
Kroblin Refrigerated Xpress, Inc. Com. Car. Grandfather App. (npr) 

20.40, 20.41, 27.31° 
Kurtz, W. P., Grandfather App. (npr) 20.40, 22.08, 27.31° 


Lackawanna & W. V. Ry. Co. & Erie-Lackawanna R. Co.—Trackage 
Rights—Lackawanna & Luzerne Counties, Pa. (F. D. 21568) 
(npr-?) 86.31° 

Lackawanna & W. V. Ry. Co. & Erie-Lackawanna R. Co.—Abandonment, 
etc.—Lackawanna & Luzerne Counties, Pa. (F. D. 21569) (mpr-?) 29.91* 


Lake City Transit Co. (npr-?) 04.92, 27.32* 
Lakeland Bus Lines, Inc. Ext.—Maplewood, N. J. (npr-?) 27.22* 
Langer Transport Corp. Ext.—R. I. (npr-?) 27.31°* 
Lehigh V. R. Co.—Abandonment (Pors.)—Luzerne County, Pa. (F. D. 

21561) (npr-?) 29.45, 29.91° 
Leichtman Bros. Inc. Ext.—New York, N. Y. (npr-?) 27.31* 
Leonard Bros. Transfer & Stor. Co. Inc. Ext.—Missiles (embraced in 

Dealers Transit, Inc. Ext.—Same) 27.32%, 87.27% 

—Pur. (Por.)—Dade Trucking, Inc. (npr-?) 87.27* 
Liquid Transporters, Inc. Ext.—Marietta, Ohio (npr) 24.55, 27.32° 
Livestock, see “Amer. Horse Transporters Assn.,” “Sleepy Valley Farm 


Van Service, Inc.” 
LNE Transport Co. Com. Car. App. (embraced in H. C. Gabler, Inc. Ext.— 
Cement from Md. & Pa. Counties) 27.32° 
Los Angeles-Seattle Mtr. Exp. Inc. Ext.—Collapsible Containers (npr) 
20.09, 21.53, 27.31* 
Lowrance, Everett, Grandfather App. 05.90, 20.40, 21.02, 21.21, 27.31* 
Lumber—Crockett, Texas to Chicago, Ill. (I & S M-14394) 55.81, 62.01, 64.03, 67.55 
Lumber—N. Mex. Origins to Iowa & Mo. Points (I & S M-14102) 
16.23, 55.83, 64.03, 67.55 


Luther Transfer & Stor. Inc. (npr-?) 27.32° 
Lyons Transp. Co. Notes (F. D. 21056) (npr-7?) 34.30 
Machinery & Brass, Bronze, Copper Articles—East to Texas & La. (No. 

32870) 18.32, 55.62, 67.62, 67.87 
Manhattan Transit Co. Ext.—Jersey City, N. J. (npr-?) 27.21° 


Marine Transit, Inc., see “Rolling Boats, Inc.” 
Maryland & W. Va. Co. Com. Car. App., Cont. Car. App. (MC-118784, 
MC-118787) (embraced in H. C. Gabler, Inc. Ext.—Cement from 


Md. & Pa. Counties) 27.32° 
Maryland Transp. Co. Ext.—Cement (embraced in H. C. Gabler, Inc. Ext.— 

Cement from Md. & Pa. Counties) 27.32* 
Mason & Dixon Tank Lines, Inc. Ext.—Elimination Kingsport Gateway 

(npr) 24.01, 24.44, 25.07, 25.40, 27.32° 
Materials Transport Service, Inc. Com. Car. App. (embraced in H. C. 

Gabler, Inc. Ext.—Cement from Md. & Pa. Counties) 27.31° 


Matlack, E. B., Inc. Ext.—Cement from Lime Kiln, Md.; from Martins 
Creek, Pa.; from Cementon, Pa.; from E. Allen & Upper Nazareth 
Townships, Pa.; from Northampton, Pa.; from Egypt, Pa.; from 
Brodhead, Pa.; from Coplay, Pa. (Subs 2, 3, 4, 56, 6, 7, 8, 9) (em- 
braced in H C. Gabler, Inc. Ext.—Cement from Md. & Pa. 


Counties) 27.31° 
Matlack, E. B., Inc. Ext.—Decatur, Ill., Port Jervis, N. Y. (Subs 331, 335) 

(npr-?) 27.31° 
Maybelle Transport Co. Ext.—Corn Syrup, Ga. (Subs 31, 28) (npr-7?) 27.31* 


McKenzie Tank Lines, Inc. Ext.—Port St. Joe (Fla.) (npr) 
16.46, 17.44, 18.57, 24.01, 24.51, 27.32* 


Ext.—Vegetable Oil 26.71, 27.31° 
McLaughlin, Ralph, Conversion Proceeding (npr-7?) 27.31* 
McMaken Transp. Co.—Control—Independent Truckers, Inc. (npr-?) 35.30 
McNamara Mtr. Exp. Inc.—Pur.—Lake Mtr. Frt. Lines, Inc. (npr-?) 87.13* 


Midwest Coast Transport, Inc. Com. Car. Grandfather App. (npr) 20.40, 21.02, 27.31% 
Midwest Coast Transport, Inc. Ext.—Philadelphia, Pa. (npr) 16.33, 27.32* 
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Midwest Coast Transport, Inc.—Pur.—S. L. Magnuson (npr-?) 87.13* 
Miller Transporters, Ltd. Ext.—Indian Head, Md. (npr-?) 27.31° 
Minnesota-Wis. Truck Lines, Inc.—Pur.—C. E. Jensen (npr-?) 87.13* 
Missouri-Ark. Transp. Co.—Pur.—Cassville Truck Line, Inc. (npr-7?) 87.13* 
Missouri Transit Co. Inc. (npr-7?) 28.22 
Mistletoe Exp. Service Ext.—Joplin, Mo.—Fayetteville, Ark. (npr) 24.01, 26.74, 27.31* 

Ext.—Parsons, Kans. 24.30, 27.31° 


Mock, Richard, Investigations of Operations 04.30, 05.90, 05.91, 05.92, 16.10, 23.71 
Modification of U. S. Safety-Appliance Standards, Union Tank Car Co. 


(No. 32258) 46.10 
Modern Transport Co. Inc. Cont. Car. App. (embraced in H. C. Gabler, 

Inc. Ext.—Cement from Md. & Pa. Counties) 27.31° 
Momsen, K. E., Ext.—Owatonna, Minn. (npr-?) 27.31° 
Monon R. Loan Guaranty, Bonds (F. D. 21551, 21616) (npr-7?) 31.40 
Montana W. Ry. Co. Notes (F. D. 21650) (npr-7?) 33.32* 
Moran Towing & Transp. Co. Inc. Ext.—Great Lakes 17.43, 18.35, 20.30, 24.01, 27.51° 
Morgan Exp. Inc. Ext.—Hollis, Okla. 20.06, 20.08, 24.01, 27.31* 
Motor Fuel Carriers, Inc. Ext.—Northern Ala. 18.02, 20.30, 24.01, 27.31* 
Murray, Wm. A.—Investigation of Operations (npr-?) 28.36 
National Trailer Convoy, Inc. Ext.—Ind. 24.42, 26.74, 27.31° 
Nebraska Mtr. Transport, Inc. Ext.—5 States (npr-7?) 27.31°* 
Nelson, David & Son, Inc. Ext.—Munster, Ind. (npr) 24.01, 27.32* 
Neptune World-Wide Moving, Inc. (Tabulating Machines & Parts, etc.) 

(RR. Or. MC-398) (npr-?) 53.82 
N. J. Trackage Rights, see “Board of Public Utility Commissioners of” 

New Jersey Trucking Corp. Ext.—Jersey City (npr) 05.22, 21.56, 24.03, 27.41° 
New York, C. & St. L. R. Co. v. New York C. R. Co. (No. 33031) 42.0 


New York C. R. Co.—Abandonment (Pors.) Syracuse, N. Y. (F. D. 21290) 
15.21, 16.22, 29.10, 29.20, 29.41, 29.45, 29.50, 29.91* 


New York, N. H. & H. R. Co. Reor. (npr-7?) 35.30 
—Trustees’ Loan Guaranty; Trustees’ Ctfe. (F. D. 21685, 21686) 
(npr-?) 31.40 
North Park Transp. Co. (npr-?) 20.22 
Nowinsky, J. H., Trucking Co., Conversion Proceeding (npr) 21.81, 27.31° 
Oahu Ry. & Land Co. Notes (F. D. 21336) (npr-?) 33.20* 
O’Boyle, M. I. & Sons, Inc. Ext.—Cement (embraced in H. C. Gabler, Ine. 
Ext.—Cement from Md. & Pa. Counties) 27.31° 
Oneida Mtr. Frt. Inc.—Control & Merger—Monarch Mtr. Frt. Lines, Inc. 
(npr-?) 87.13° 
Oyster Shell—Houston, Texas to Kans. Points (No. 33561) 64.10, 64.11, 67.39 


Pac. Inter. Exp. Co., see “Silfvast, T. E.” 
P. A. K. Transport, Inc. Conversion Proceeding (npr-7?) 28.20 
Pallets, see “Free” 
Pennsylvania Truck Lines, Inc. Cont. Car. App. (embraced in H. C. Gabler, 
Inc. Ext.—Cement from Md. & Pa. Counties) 27.32* 
Pennsylvania Truck Lines, Inc. Ext.—Cement; Cement from York, Pa.; 
from Martinsburg, W. Va.; from W. Conshohocken, Pa.; from 
Security, Md.; from Union Bridge, Md. (MC-19201, Sub 108; 
MC-118779, Subs 1, 2, 3, 4, 5) (embraced in H. C. Gabler, Inc. 


Ext.—Cement from Md. & Pa. Counties) 27.82° 
Perkiomen Valley Bus Co. Ext.—Allentown, Pa. (npr) 21.92, 24.06, 27.22* 
Petroleum Car. Corp. Ext.—Fla. (npr-?) 27.32° 

Ext.—Salt Cake (npr) 20.31, 24.01, 27.32° 


P. I. & I. Mtr. Exp. Inc. Ext.—New Brighton & Sharon, Pa. (npr) 
24.01, 24.30, 24.70, 26.71, 27.32° 


Pickup & Delivery—Off. Terr.—L.C.L. & A.Q. (I & S 7505) 65.21, 70.10, 74.01 
Plains Mtr. Exp. Inc.—Pur.—C & G Truck Line, Inc. 82.14, 84.30, 84.34, 87.13* 
Plastic Products—Texas to Ohio (I & S M-14419) 64.03, 67.93 
Plastics—Texas to E. (I & S 7344) 55.12, 55.21, 55.62, 67.56 
Pluswood Industries v. Canadian Nat. Rys. (No. 33537) 11.83, 60.44, 67.55 


Poole, Walter, Ext.—Furniture Hardware & Finishing Materials (npr-?) 27.31* 
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Power Pumps, L.T.L.—Commerce, Ga. to Chicago & Indianapolis (I & S 
M-13981) 16.50, 17.42, 53.41, 67.72 
Products, see “Plastic” 
Property in Exp. Service, see “Ryder Truck Lines” 
Public Service Coordinated Transport Exp.—Spec. Operations to Race- 
tracks in 4 States (embraced in Starr Transit Co. Inc. Ext.— 
Spec. Operations to Racetracks in 5 States) (Sub 286) (npr); 
Ext.—Hudson County, N. J. (Sub 294) (npr-7?) 27.21° 
Pumps, see “Power” 


Quaker Transit Co. Inc.—Pur.—B. D. Bernstein & Nicholas Lix, Jr. 
80.04, 80.63, 81.10, 82.70, 87.13* 
Qualifications & Max. Hours of Service of Employees of Mtr. Carriers & 


Safety of Operation & Equipment (MC-40) (npr-?) 46.70 
Railway Exp. Agency, Inc. (npr-?) 20.22 
Ext.—Several States (npr-?) 27.32* 
Ext.—Tuscaloosa, Ala. 24.01, 27.31* 
Rates, Released, see “Amer. Horse Transporters Assn.,” “C & H Transp. 
Co. Inc.,” “T. J. Fox,” “Neptune World-Wide Moving, Inc.,” 
“T. E. Silfvast,” “Sleepy Valley Farm Van Service,” “Ryder Truck 
Lines” 


Rates, see “Assembling,” “Class,” “Utah” 

Rating, see “Glass” 

Rawlings Truck Line, Inc. Ext.—LaCrosse & Drakes Br. Va. (npr) 23.62, 27.32° 
R.C.A. Truck Lines, Inc. Ext.—Plainville, Ga. (embraced in Dixie Ohio 


Exp. Inc. Ext.—Same) (npr) 27.31* 
R. C. Mtr. Lines, Inc. Note (F. D. 21649) (npr-?) 33.13°* 
Reading Dispatch, Inc. Com. Car. App. (embraced in H. C. Gabler, Inc. 

Ext.—Cement from Md. & Pa. Counties) 27.32° 


Reconstituted Tobacco—N. J. to Richmond, Va. (I & S M-14143) 
16.23, 55.24, 64.11, 67.12 


Redwing Carriers, Inc., Stock (F. D. 21656) (npr-7) 33.91* 
Refrigerated Food Exp. Inc. Ext.—Candy, Dundee, N. Y. (Subs 32, 36) 
(npr) 21.42, 22.06, 26.71, 27.31* 
Ext.—Paper Bags, Vt., Ky. (Subs 29, 35, 38) (npr-?) 27.31° 
Refrigerated Transport Co. Inc. Ext.—Charlotte (N. Car.) (npr) 21.22, 26.71, 27.31° 
Refrigerated Truck Lines Com. Car. Grandfather App. 20.40, 27.31* 
Regulations for Transp. of Explosives & Other Dangerous Articles (No. 
3666, Or. 46) (npr-?) 46.70 
Requirements, see “Need for Establishing” 
Ringle Exp. Inc. Ext. of Operations—Newark, Ohio (npr) 05.20, 14.0, 27.31* 
Ringsby Truck Lines, Inc. Ext.—Ariz. Winery (npr-?) 27.32* 


Rio Grande Mtr. Way, Inc.—Control & Merger—Carbon Motorway, Inc. 
02.10, 15.03, 15.15, 80.17, 81.11, 82.70, 83.40, 87.13* 


Robertson, Nora, Ext.—lIll. (npr-?) 27.31* 
Robideau’s Exp. Inc. Com. Car. Grandfather App., Frozen Prepared Vege- 

tables & Seafood (Subs 4, 6) (npr) 20.40, 22.10, 27.31° 
Rockana Carriers, Inc. Ext.—Salt Cake (embraced in Petroleum Car. 

Corp. Ext.—Same) (npr) 27.31* 


Rock Salt—Goderich, Ont. to Ill, Ind., Mich. & Wis. (I & S 7456) 
64.10, 64.31, 67.36, 70.40 
Rocky Mt. Carriers—Agreement (Sec. 5a App. 60) 51.29, 51.32, 70.13 
Rohret Co. Cont. Car. App. (npr) 23.60, 27.42° 
Rolling Boats, Inc. Com. Car. App. (MC-1191638 & Sub 1) (npr) 
20.09, 21.72, 23.60, 27.31* 
Rules, Standards & Instructions for Installation, etc., see “Chicago, R. I. 
& Pac. R. Co.” 
Ryder Tank Line, Inc. Ext.—New Eng. States (embraced in Mason & 
Dixon Tank Lines, Inc. Ext.—Elimination Kingsport Gateway) 
(npr) 27.32* 
Ryder Truck Lines, Inc. (RR. Or. MC-476) (Property in Exp. Service) 


(npr-?) 53.82 
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Safety-Appliance, see “Modification of” 

Safety of Operation, see “Qualifications” 

Safeway Trails, Inc. Ext.—Spec. Operations to Racetracks in 4 States 
(embraced in Starr Transit Co. Inc. Ext.—Spec. Operations to 


Racetracks in 5 States) (npr) 27.21° 
Salt, see “Rock” 
Samuels Glass Co. v. Alton & S. R. (No. 33394) 53.30, 57.30, 58.32, 67.69 
Schiek Mtr. Exp. Inc. Ext.—Porter (npr-?) 27.32* 
Schirmer Transp. Co. Inc. Ext.—Acids & Chemicals (npr-?) 27.32* 


Schwerman Co. of Pa. Inc. Ext.—Cement from Northampton County, Pa., 
from Washington, D. C. (Subs 4, 5) (embraced in H. C. Gabler, 


Inc. Ext.—Cement from Md. & Pa. Counties) 27.31* 
Scott, Jewett, Ext.—Bldg. Brick (npr) 23.71, 27.32* 
Sec. 5a App. 60, see “Rocky Mt. Carriers” 
Service Trucking Co. Inc. Ext.—Chilled Products (npr-?) 27.32* 
Shaw, J. H., Cont. Car. App. (npr) 05.23, 15.16, 17.48, 18.35, 21.22, 24.03, 27.41* 
Shaw, Willis, Frozen Exp. Inc. Ext.—Bananas (npr-?) 27.32° 
Shipley Transfer, Inc. Ext.—Cement (embraced in H. C. Gabler, Inc. 

Ext.—Cement from Md. & Pa. Counties) 27.31* 


Shore Bros. Transp. Co. Inc. Eligibility—Sec. Proviso (npr) 
04.92, 06.20, 23.40, 24.06, 27.32* 


Signal Trucking Service, Ltd.—Pur.—C. A. Worth & Co. (npr-?) 87.13* 
Silfvast, T. E. (RR. Ap. MC-479) (Joint Mtr.-Air or Air-Mtr. Rates) 
(npr-?) 53.82 
Sindall, D. M. & Glenn Yantzi Ext.—Clay Products (npr-?) 27.32* 
Sizer, O. M—Pur.—Faribo Refrigerated Service, Inc. (npr-?) 87.13* 
Slay Transp. Co. Inc. Ext.—Dry Acids & Chemicals in Bulk (npr-?) 27.31° 
Sleepy Valley Farm Van Service, Inc. (RR. Or. MC-477) (Livestock, Chiefly 
Valuable for Riding, etc.) (npr-?) 53.82 
Smith Transit, Inc. Ext.—18 States (npr-?) 27.31* 
Southern Tank Lines, Inc. Ext.—Whiskey from Ind. (npr) 24.40, 27.31* 
Sportiva Tours, Inc. Broker App. (npr-?) 27.71% 
Sprout & Davis, Inc. Ext.—Louisville, Ky. (npr) 21.54, 27.31* 
Standard Time Zone Investigation (No. 10122) (npr-?) 46.01 


Standards, see “Modification of” 
Starr Transit Co. Inc. Ext.—Spec. Operations to Racetracks in 5 States 
(npr) 20.30, 27.21° 
Steel, see “Iron” 
Stickel, H. R.—Control—Cement Exp. Inc. (embraced in H. C. Gabler, 


Inc. Ext.—Cement from Md. & Pa. Counties) 81.73* 
Stop-Off—Curtain Poles, Hardware, Shades—Baltimore, Md. (I & S 
M-14076) 65.21 
Strauss, Ketchell, Ext.—Princess, Ky. (npr) 05.23, 23.10, 27.41* 
Subler Transfer, Inc. Ext.—Mass. 24.30, 24.68, 27.32* 
Ext.—Meats (npr-?) 27.32° 
Sukosd, Frank, dba Rapid Transit Co. (npr-?) 27.32* 
Sulphur—Tioga, N. Dak. to Chandler, Ariz. (I & 8S 7496) 67.35 


Superior Trucking Co. Inc.—Pur. (Por.)—Turner Transfer, Inc. (npr-?) 87.23* 


Tabulating Machines, see “Neptune World-Wide Moving, Inc.” 
Tallant Transfer Co. Inc. Ext.—Ft. Smith, Ark. (npr) 26.43, 27.31* 
Terminal Frt. Transport, Inc.—Pur.—United Frt. Lines, Inc. 
21.70, 82.30, 83.92, 85.32, 87.13% 

Texas S. L. Ry. Co.—Abandonment—Entire Line (Van Zandt County) 

(F. D. 21590) (npr-?) 29.91* 
Tobacco, see “Reconstituted” 
T.O.F.C., see “Commodities,” “Various” 
Tompkins Mtr. Lines, Inc. Ext.—Cudahy, Wis., Meats—Except Straight 


Frozen Loads (Subs 42, 44) (npr) 23.71, 24.01, 26.71, 27.31* 
Ext.—Gates Rubber Co. Plant—Nashville, Tenn. (embraced in Same 
Ext.—Cudahy, Wis.) (npr) 27.32° 


Top Transport, Inc. Cont. Car. App. (embraced in H. C. Gabler, Inc. Ext.— 
Cement from Md. & Pa. Counties) 27.31* 
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Transamerican Frt. Lines, Inc. Ext.—Freehold, N. J. (npr) 24.11, 26.74, 26.79, 27.31* 
Transport Stor. & Dstbg. Co. Ext.—Mtr. Vehicles 24.01, 24.18, 27.32%, 54.12 
Transp. of Explosives, see “Regulations for” 

Transportation, see “Free” 


Tucker Frt. Lines, Inc.—Pur.—Superior Frt. Lines, Inc. (npr-?) 87.13* 
Tuso, Nicholas, Jr. Ext.—Cement (embraced in H. C. Gabler, Inc. Ext.— 
Cement from Md. & Pa. Counties) 27.32° 


Union Tank Car. Co., see “Modification of” 
United States Van Lines, Inc.—Pur.—J. N. Geipe Van Lines, Inc. 

15.03, 82.30, 82.32, 83.20, 83.25, 85.32, 87.13* 
United Truck Lines, Inc. Com. Car. Grandfather App.—Bananas (npr) 02.23, 27.31* 
University Overland Exp. Inc.—Control & Merger—Nu-Car Carriers, Inc. 


(npr-?) 87.13* 
—Securities (F. D. 21652) (embraced in Same—Control & Merger— 
Nu-Car Carriers, Inc.) (npr-?) 33.53* 
U.S.A.C. Transport, Inc. Ext.—Missiles (embraced in Dealers Transit, 
Inc.) Ext.—Same 27.32* 
Utah Intrastate Frt. Rates & Charges (Nos. 31484, 32253; 7-19-61, 7-26-61) 
(npr-?) 75.09 


Van Tassel, Inc. Ext.—Dry Fertilizer from Pryor, Okla. (npr) 
16.33, 21.22, 24.13, 24.15, 24.70, 27.31° 


Various Class Rates, T.0.F.C.—TL & CFA Terrs. 16.23, 16.80, 55.83, 66.0 
Various Commodities from or to Ark. & Texas (No. 32920) 02.00, 55.22, 55.81, 67.99 
Venco Trucking, Inc. Investigation of Operations 04.92, 16.20, 17.40, 28.36 
Vickers, J. J. & L. G. Halsey Com. Car. Grandfather App. (npr) 20.40, 27.31° 
Viking Frt. Co. Alternate Route (Ky.-Tenn.) (npr) 25.08*, 25.72 
Wallace, H. A.—Investigation of Operations 05.90 
Warner, V. F. & C. V., Ext.—Basketball Backstops (npr) 20.12, 22.06, 26.74, 27.31° 
Warsaw Trucking Co. Inc. Ext.—26 States (npr-?) 27.32* 
Washington Island Ferry Line, Inc.—Ctfe. Transfer—A. J. Richter dba 

Wash. Island Ferry Line (F. D. 21398) (npr-?) 28.11 
Watkins Mtr. Lines, Inc., see “‘Chancey Truck Line, Inc.,” “Federal Truck- 

ing Co.” 


Watkins Mtr. Lines, Inc. Ext.—Maine, etc. (embraced in Federal Truck- 
ing Co. Com. Car. App. (Renumbered & retitled MC-95540, Sub 


358, Watkins Mtr. Lines, Inc. Ext.—N. J.)) (npr) 27.31°* 
Ext.—Richmond, Va. (npr) 24.01, 24.13, 27.31° 
—Pur.—M. L. Miller (npr-?) 87.13* 

Wenham Transp. Inc. Ext.—Rolling Mill Rolls 22.61, 22.70, 24.51, 26.71, 27.32* 


Western Md. Truck Lines, Inc. Com. Car. App.; Cont. Car. App.; Cement 
from York, Pa.; Cement from Security, Md. (MC-118813, MC- 
118814 & Subs 1, 2) (embraced in H. C. Gabler, Inc. Ext.— 


Cement from Md. & Pa. Counties) 27.32° 
Wharfage & Handling Charges—Norfolk & Newport News, Va. (I & S 

M-14377) 16.75, 49.31, 55.83 
Wilson Truck Co. Inc. Ext.—Plainville, Ga. (embraced in Dixie Ohio Exp. 

Inc. Ext.—Same) (npr) 27.31° 
Winter Garden Co. Inc. Grandfather App. 05.90, 20.40, 21.21, 23.42, 27.31° 
Winter Garden Freezer Co. Inc., Com. Car. Grandfather App. (embraced 

in Winter Garden Co. Inc. Grandfather App.) 27.31°* 

Wire, see “Drugs” 
Wool—Bet. Boston & Points in Mass. (I & S 7365) 55.82, 67.26 
Yale Transport Corp. Elimination of Gateways (npr-7?) 27.32* 
York Interstate Trucking, Inc. Ext.—18 States (embraced in Smith 

Transit, Inc. Ext.—Same) (npr-7?) 27.31° 


Youngblood Truck Lines, Inc., Elimination Gateway in Henderson County, 
N. Car. (npr) 25.07, 25.40, 25.51, 27.32* 














List of New Members * 


James F. Bromley, Macleay, Lynch & Macdonald, 1625 K Street, N. W., Washington 
6, D.C. 


Paul E. DeMuth, Rate Analyst, Tube Turns, Inc., 718 South 28th Street, Louisville 
11, Kentucky. 


Edward A. England, 911 Buena Avenue, Chicago 13, Illinois. 


Dudley C. Phillips, General Attorney, Sinclair Pipe Line Company, Sinclair Building, 
Independence, Kansas. 


Harry S. Stearns, Jr., Stearns & Kampmeyer, 236 Hamm Building, St. Paul 2, 
Minnesota. 


D. Gary Sutherland, Attorney at Law, P. O. Box 1070, Hattiesburg, Mississippi. 
John P. Varda, Attorney at Law, 50 Cambridge Road, Madison, Wisconsin. 


John F. Weisser, Attorney, Oregon Public Utility Commission, 103 Public Service 
Building, Salem, Oregon. 


MEMBERSHIPS RESUMED 


Donald J. Harvey, 1943 Country Club Boulevard, Stockton 4, California. 


Fred E. Saeger, General Traffic Department, American Cyanamid Company, 30 
Rockefeller Plaza, New York 20, New York. 





* Elected to membership September, 1961. 








Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 

Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 

District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 

A. Robert Bamonté, Chairman, Assistant Manager, Commerce 
Bureau, New York Central System, 466 Lexington Avenue, New York 
17, New York. 

Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 


York, third Tuesday of each month, 6:30 p. m., except June, July and 
August. Out-of-town members are cordially mvited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 
Mrs. Adele A. Konefal, Chairman, Traffic Manager, Frank H. Fleer 
Corporation, 10th & Somerville Avenue, Philadelphia 41, Pennsylvania. 
Meets: Third Thursday of each month (except June, July and 
August) at 7:30 p. m., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 
A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 
Baltimore Chapter 
Karl J. Grimm, Chairman, Transportation Director, Baltimore Asso- 
ciation of Commerce, Room 302, 22 Light Street, Baltimore 2, Maryland. 
Meets third Thursday of each month, September through May, at 


8:00 p. m, Association of Commerce Building, 22 Light Street, 
Baltimore, Maryland. Out-of-town members are cordially invited. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local chapters — may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and bylaws of the 
Association, provided, Sanecsr, that membership in the Association of Interstate 


Commerce mmission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
peas ~ a of December, 1939, Journal.) (Dues have been raised to $2.00 per 
member. 
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District of Columbia Chapter 


John C. Bradley, Chairman, Rice, Carpenter and Carraway, 618 
Perpetual Building, Washington 4, D. C. 

Meets bimonthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 


Pittsburgh Chapter 


Dwight L. Koerber, Chairman, Executive Secretary, The Coal Traffic 
Bureau, 1011 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Akron Chapter 


Professor Newton Morton, Chairman, 1550 Bridge View Circle, 
Cuyahoga Falls, Ohio. 

Meets: Bimonthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


James F’. Nolan, President, Vice President, Wolverine Express, Inc., 
1901 Train Avenue, Cleveland 13, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—vVirginia, North Carolina and South Carolina 
Richmond Chapter 


James E. Lewis, Jr., President, Assistant to Director of Traffic, 
Reynolds Metals Company, Reynolds Metals Building, Richmond 19, 
Virginia. 


Carolina Chapter 


W. L. Murph, Jr., Chairman, Manager, Cannon Mills Traffic De- 
partment, 101 West First Street, Kannapolis, North Carolina. 


District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


William C. Brown, Jr., Chairman, Southern Motor Carriers Rate 
Conference, 1307 Peachtree Street, N. E., Atlanta 9, Georgia. 


Alabama Chapter 


Carl F. Fischer, III, Chairman, Traffic Manager, Malone Freight 
Lines, Inc., P. O. Box 392, Birmingham, Alabama. 
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District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


C. Yeager DuPont, Chairman, Vice President, Huber and Huber 
Motor Express, Inc., 970 South 8th Street, Louisville 3, Kentucky. 
Meets: January, April, July and September on notification. 


District 8—Michigan, Indiana and Illinois 
Chicago Regional Chapter 


Thomas I. Megan, General Chairman, Chicago, Rock Island and 
Pacific Railroad Company, 139 West Van Buren Street, Room 1025, 
Chicago 5, Illinois. 

Meets: 12:15 p. m., second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Richard E. Johnson, President, Sales Representative, Consolidated 
Freightways, 2520 Broadway, N. E., Minneapolis 13, Minnesota. 

Meets: 6:00 p. m., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Wisconsin Chapter 


Francis P. Daleiden, Chairman, Traffic Manager, Square D Com- 
pany, 4041 North Richards Street, Milwaukee 12, Wisconsin. 

Meets: Third Tuesday of each month, September through June, 
usually at the Westward Ho Restaurant, 4929 West Greenfield Avenue, 
Milwaukee, Wisconsin. Dinner at 6:30 p.m. Members of other Chapters 
are cordially invited. 


District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 


Harold M. Sandhaus, President, 1295 West 71st Terrace, Kansas 
City 14, Missouri. 

Meets 6:30 p. m., on the first Wednesday during February, June, 
September, November and December at the Advertising & Sales Execu- 
tives Club, 913 Baltimore, Kansas City, Missouri. April meeting at 
St. Joseph, Missouri. Out-of-town members are cordially imvited to 
attend these meetings. 


St. Louis Chapter 


Roy C. Bell, Chairman, Agent, Illinois Central Railroad Company, 
408 Pine Street, St. Louis 2, Missouri. 

Meets: Third Friday of each month at 12:15 p. m. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 
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District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 
William W. Blackledge, Chairman, Department of Commerce & 
Industry, Box 3327, State Capitol Station, Oklahoma City, Oklahoma. 
District 12—Texas 
Amarillo Chapter 
Paul L. Mills, Chairman, Traffic Manager, Producers Grain Corpo- 
ration, Post Office Box 111, Amarillo, Texas. 
Sabine Area Chapter 
John H. Benckenstein, President, Attorney, Post Office Box 551, 
Suite 915, Goodhue Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 p. m., Sea Castle 
Restaurant, Beaumont, Texas. 
North Texas Chapter 
W. O. Lowe, Chairman, Vice President—Traffic, Texas Shippers 
Association, Inc., 5223 North Westmoreland, Dallas 7, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 


and November. 
South Texas Chapter 

G. B. Perry, Chairman, General Manager, Houston Port Bureau, 
Inc., Post Office Box 2514, Houston 1, Texas. 

Meets: Thursday following third Tuesday, March, June, September 
and November, usually at the Houston Chamber of Commerce, Houston, 
Texas. 

District 13—Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Howard D. Hicks, Chairman, 3333 South Grape Street, Denver 22, 
Colorado. 

Meets: Third Tuesday of each month at 12:15 p. m., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—Washington and Oregon 
Puget Sound Chapter 

Robert G. Gleason, Chairman, Richfield Oil Corporation, 2326-6th 
Avenue, Seattle, Washington. 

Meetings are held on third Wednesday of each month at the 
Wilsonian Hotel, East 47th and University Way, Seattle, Washington, 
at 6:00 p.m. Members of other Chapters are cordially invited to attend. 

Portland, Oregon, Chapter 

William L. Bush, Chairman, Traffic Representative, Standard Oil 
Company of California, P. O. Box 950, Portland 7, Oregon. 

Meets: Second Tuesday of each month for lunch, except summer 
vacation months. Out-of-town members are cordially invited. 
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District 16—California, Nevada and Arizona 


San Francisco Region Chapter 


Gustav E. Lowe, Chairman, Manager, Rates, Kaiser Aluminum & 
Chemical Corporation, Kaiser Center, 300 Lakeside Drive, Oakland 12, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 


Robert LeRoy McCue, Chairman, Transportation Analyst, Richfield 
Oil Corporation, 645 Mariposa Avenue, Los Angeles 5, California. 

Meeting held the first Wednesday of the month at 12:00 Noon, 
Clark Hotel, 426 South Hill Street, Los Angeles. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the Hi Authority, European 
Coal and Steel Community, Luxembourg, on October 10, 195 

* Code of Ethics for I. C. C. Practitioners 

Consolidated Current Index to I. C. C. Decisions contains an Index to all 
I. C. C. Decisions (printed and unprinted) from January 1951 through 
January 1955 

955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February 
1955 through January 1956 

Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly ‘applicable in determining the +": level of carrier charges 

* Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 

* Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 

xy by Warren H. Wagner. 1959 Revision prepared by Robert B. 
inhorn 

Research in Transportation—Sources and Procedure, Kenneth U. Flood. 
This manual, —— March 1960, consists of two parts. Part I, De- 
scription and Evaluation of Sources of Information, containing ten sec- 
tions: The Laws and Regulations; I. C. C. Reported Decisions; eporting 


of Court Decisions; Digests; Legal Encyclopedias; Citators; Miscellane- 
ous Reference Publications; Periodical Literature and Miscellaneous 
Sources of Information. Part II, Research Procedure is comprised of two 
sections: Methods of Searching for Transportation Information, and 
NB eae ere een 
* Selected 3. List of Books Helpful in the Study of the Principal Laws 


Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page Special Bibliography. Prepared by Specialists 
in Education, Transportation Law, I. C. C. Practice and Procedure 
Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
ortant Decisions Since 1939 [1939-1950]. (Published May 1951). This 
ooklet contains 256 Supreme a Decisions, among which are 172 de- 


of the su 
[1939-195 

1955 eee ald to Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This Supplement brings up to date the original book of 286 Abstracts. 
It covers the period 1953 through June 1956 


* Companion Works. 
Pamphlets Temporarily Out of Print 
Cost and Value of Service in Ratemaking for Common Carriers. 
Relief from 4th Section of the Interstate Commerce Act. 


Interstate Commerce Commission—Organization, Assignment of Work and Func- 
tioning of Major Activities: Chart, as of January 1, 1959. 


Pamphlet (companion work to chart). 











